OREGON

AGENDA and Notice of
Special Meeting of the Newport City Council
And the Local Contract Review Board

The City Council and the Local Contract Review Board of the City of Newport will hold a
Special Meeting on Monday, June 9, 2014, at noon, in Conference Room A at City Hall,
169 S.W. Coast Highway, Newport, Oregon 97365. A copy of the agenda follows.

The meeting location is accessible to persons with disabilities. A request for an interpreter
for the hearing impaired, or for other accommodations for persons with disabilities, should
be made at least 48 hours in advance of the meeting to Peggy Hawker, City Recorder
541.574.0613.

The City Council and Local Contract Review Board reserve the right to add or delete items
as needed, change the order of the agenda, and discuss any other business deemed
necessary at the time of the work session and/or meeting. Action items that do not require
a public hearing may be moved up earlier in the meeting.

Special City Council Meeting
Monday, June 9, 2014 - Noon
Conference Room A
. Call to Order
I[I.  Meet as the Local Contract Review Board
A. Notice of Intent to Award a Contract for Architectural Services for the
Design, Project Administration, and the Construction Close-Out of the

Newport Aquatic Center to Robertson/Sherwood Architects

lll.  Adjournment



OREGON

CITY MANAGER’S REPORT AND RECOMMENDATIONS
LOCAL CONTRACT REVIEW BOARD AGENDA
Monday, June 9, 2014
Conference Room A

This report is an executive summary of this agenda packet with recommended actions for the
City Council. Detailed departmental reports, minutes and other supporting materials are provided
within the full agenda packet where referenced.

AGENDA ITEMS
Local Contract Review Board

Agenda ltem: II.A

Notice of Intent to Award a Contract for Architectural Services for the Design, Project
Administration, and the Construction Close-out of the Newport Aquatic Center to
Robertson Sherwood Architects

Background:

On May 1, 2014, six proposals were received by the City of Newport for architectural
services for the design of the new Newport Aquatic Center to be located adjacent to the
City’s recreation Center. Financing for this projected was approved by the voters of the
City of Newport on November 5, 2013. The city has subsequently sold bonds to finance
this project with 5% of the $7.9 million bond being required to be obligated by June 19,
2014, accordance with the provisions for the General Obligation Bonds. An internal
selection committee was appointed to evaluate the proposals received which consisted of:
Tim Gross Public Works Director, Jim Protiva Park and Recreation Director, Kathy Cline
Pool Manager, Judy Mayhew Recreation Center Manager, Derrick Tokos Community
Development Director, and Terry Daniel citizen. Please note that Councilor Mark Saelens
as liaison to the Parks and Recreation Committee was invited to participate in this process
however was not able to due to scheduling conflicts. The six proposals were reviewed and
rated based upon the rating matrix including the RFP with two consultants Robertson
Sherwood Architects of Eugene, Oregon and LSW Architects of Portland, Oregon being
selected for interviews by the selection committee. Both firms were very solid in their
approach to proceeding with the design of the pool project. The selection committee
scored Robertson/Sherwood 99.0 points and LSW at 98.3 points.

Under Oregon Procurement Rules, architectural and engineering services must be
selected on the basis of qualifications first. After selection, negotiations can then proceed
with the selected professional firm for the work to be completed in accordance with a fee
proposal submitted by that firm. Please note that the proposed professional services
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contract was part of the request for proposals and has been reviewed by legal counsel and
is attached for Council’s review. Due to the tight time frame, for making this decision this
pass Monday, the Council acting as the local Contract Review Board authorized a special
meeting on Monday, June 9, 2014 at noon. Please note that the request for proposals
provided that the architect work with the city’s Public Arts Committee on the use of 1% of
the value of construction costs for the placement of public art as part of this overall project.
Furthermore, the proposal required the architect to meet with a project steering committee
that will be assembled by the Parks and Recreation Director made up of the various stake
holders of the pool and recreation center to work with the architect to guide various
developmental issues as part of this project. Please note that the City Council Named
Councilor Saelens as a liaison from the Council to participate in those meetings. The
proposal also will review the impact of this facility on in traffic flow and parking in and
around the proposed aquatic center. The proposal also called for sustainable design with
particular attention to water and energy efficiency in the design of this facility. Part of the
Design will require modification to existing public spaces and shower rooms in the
recreation center. This will create certain efficiencies and better controls for both facilities.

Finally, the proposal emphasizes public participation as key to ensuring the new aquatic
center meet the needs of the surround community. At least three public workshops will be
held to discover the preferences of the community during the design process. The RFP
provides that the project needs to be completed and open by May 2017, the schedule
proposed by Robertson/Sherwood Architects would have the project completed well in
advance of that date. Kyle Sherwood, Project Manager and Principal Architect for
Robertson/Sherwood Architects will be present at the City Council meeting to discuss their
proposed contract for completing this work including specific times schedules for design,
construction, and completion.

The overall cost of the contract with Robert Sherwood Architects is as follows:

Lump Sum Basic Services $839,975
Reimbursables $ 38,855
Furnishings and Equipment $ 7,500

$886,330

Please note that entire contract is available including the RFP, Quality Based, Selection
Proposal and Fee proposal in the link in Cindy’s e-mail.

Recommended Action:
| recommend that the Local Contracting Review Board approved the following motion:

| move that the City of Newport issue a Notice of Intent to Award the Architectural Services
Agreement to Robertson/Sherwood Architects of Eugene, Oregon in the amount of
$886,330 and contingent upon no protest, authorize this award and direct the City Manager
to execute the contract after seven days on behalf of the City of Newport.

In addition, | recommend that the Council name a liaison to the design Steering Committee.
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Fiscal Effects:

The architectural services will be paid for through the bond funds. Typical architectural
consulting fees for this type of project typically range from 10% to 15% of the construction
cost of the facility. This contract is 15% of the estimated construction costs. We will have
a final cost for the Council prior to Monday night's meeting.

Alternatives:
None Recommended

Agenda Packet Reports

See attached City Council Agenda Item Summary dated June 2, 2014, from Public Works
Director Tim Gross which include the city’s request for proposal, draft contract, and the
proposal from Robertson/Sherwood Architects.

This concludes the City Manager’s report and recommendations for the June 9, 2014,
Local Contract Review Board meeting.

Respectfully Submitted,
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Spencer R. Nebel
City Manager



Agenda ltem #
Meeting Date June 9, 2014

CiTY COUNCIL AGENDA ITEM SUMMARY
City Of Newport, Oregon

Issue/Agenda Title: Notice of Intent to Award Contract for Architectural Services for the Newport Aquatic
Center to Robertson Sherwood Architects

Prepared By: TEG Dept Head Approval: TEG City Manager Approval:

Issue Before the Council:

Notice of Intent to Award Contract for Architectural Services for the Newport Aquatic Center to Robertson
Sherwood Architects

Staff Recommendation:

Award the Contract

Proposed Motion:

| move that the City of Newport Public Works Department issue a Notice of Intent to Award the
Architectural Services for the Newport Aquatic Center to Robertson Sherwood Architects in the amount
of $886,330 and contingent upon no protest, authorize award and direct the City Manager to execute
the contract after 7 days on behalf of the City of Newport.

Key Facts and Information Summary:

At the May 19, 2014 Council Meeting a memo describing the selection process for architectural
services for the Aquatic Center was forwarded to Council. A copy of that memo is attached for your
reference.

A scope of work, fee schedule, work schedule, and proposed contract for Robertson Sherwood
Architects are also attached. The proposed lump sum fee of $839,975.00 includes all of the basic
services necessary for the completion of the aquatic center as defined in the attached scope, with the
exception of the geotechnical report, the site survey, and design and construction of additional
parking outside of the immediate vicinity of the Aquatic Center. These services will be contracted
directly by the City and the survey and geotechnical report will be provided to the architect.

A preliminary Leadership in Energy and Environmental Design (LEED) analysis was conducted by the
architect for the Aquatic Center which verified that the Aquatic Center could easily qualify as a LEED
certified building. An intentional decision was made by City staff to pursue a LEED design with the
intention of keeping energy efficiency and sustainability at the forefront of all design discussions and
considerations. It is possible to achieve this goal without attempting a LEED certification, but the



additional documentation, design considerations and comprehensive commissioning process involved
in pursuing a LEED certified project coincided with the energy efficiency goals the City has for the
project. It therefore makes sense to integrate LEED certification into the design process. Through the
course of design, the architect and the Technical Advisory Team will continue to review the costs and
design issues with the intention of obtaining a LEED Silver rating. If through the design process it
becomes apparent that LEED Silver is attainable without prohibitive costs and/or loss of facility
options, a change order will be issued for additional engineering and documentation needed for a
LEED Silver rating, as identified under LEED Silver Certification in the scope of work.

The architect has also identified the cost to design a sound system for announcing swim meets in the
Aquatic Center. It is not the intention of Staff to include this design cost at this time. If the Swim Team
Boosters desire to contribute the cost of these services, they can be added to the scope of work at a
later time. The “rough in’s” to add a sound system in the future will be designed as part of the basic
services and installed as part of the construction contract even if sound system design is not
completed as part of the initial Aquatic Center design process.

City staff does recommend including the enhanced service for Furnishings and Equipment support to
the initial contract. This support includes assistance in identifying and helping procure incidental
equipment and furnishings for the building including things like lane line markers, race timers, office
furniture, etc. The cost of these additional services is $7,500.

The total cost of the proposed contract is $886,330 comprised of the following:

Lump Sum Basic Services: $839,975
Reimbursables: $38,855
Furnishings and Equipment Support: $7.500
Total: $886,330

The attached contract was reviewed by the City Attorney during the RFP process and with the
exception of inserting the architects name, contact information and fee, has not changed. City staff
has thoroughly reviewed the proposal, fees and schedule and recommends awarding the contract to
Robertson Sherwood Architects.

Other Alternatives Considered:

None

City Council Goals:

None

Attachment List:

Email from Carl Sherwood dated 6/5/14 regarding scope and fees

Design Services Fee Proposal from Robertson Sherwood Architects Dated 6/5/14
City of Newport Aquatic Center - Project Schedule

Zone Diagram



e Proposed Architectural Contract with Robertson Sherwood
e Newport Aquatic Center Preliminary LEED Scoring
e Staff Memo Dated 6/2/14

Fiscal Notes:

This project is being funded through a General Obligation Bond approved by the voters in the fall of
2013. The total bond value is $7.9M. 5% of this bond is required to be obligated by June 19, 2014.
The authorization of this contract meets satisfies that obligation.

Funds available from the GO Bond after costs and fees associated with the bond total $7.8M. A
contract total of $886,330 is 13.6% of the anticipated construction cost of $6.5M. A summary of know
and projected costs to date are as follows:

Estimated Construction Cost: $6,500,000
Architecture Contract: $886,330
Surveying Contract: $12,316
Geotechnical: $?
Additional Parking: $150,000
Total: $7,548,646

The total projected unexpended funds to date from the GO Bond is as follows:

Available: $7,800,000
Obligated: $7.548,646
Unexpended: $251,354




Tim Gross

From: Carl Sherwood <csherwood@robertsonsherwood.com>

Sent: Thursday, June 05, 2014 11:56 AM

To: Tim Gross

Subject: Newport Aquatic Center Fee Proposal

Attachments: Zone Diagram.pdf; Newport_Schedule_V2 copy.pdf; Fee Proposal 060514.pdf
Tim,

Please find attached our fee proposal for Architectural and Engineering services for the Newport Aquatic Center addition to
the Newport Recreation Center, and related site work. | hope you will find that it covers the services you are asking

for. Please review and let me know of anything you would like to change or have us expand upon. | tried to keep it as succinct
as possible.

Inevitably, | pulled out the Conceptual Design Project Budget that we prepared last year in order to compare how the fees
were stacking up against the budget line items. Accounting for a 6% inflation factor on the A/E Fees and Reimbursable line
item, the budget included about $843,600 to cover fees and reimbursable expenses. Our proposed fee and reimbursable
expenses budget totals $878,830. | tried very hard to keep within the budget, but this is a very engineering intensive addition
and the added service scope items that weren't anticipated when the Concept Budget was put together overwhelmed this
target. These include LEED Certification documentation, fundamental commissioning and energy modeling, economic
evaluations for operational and life-cycle costs, and the parking demand analysis. When | back those services out of this fee, it
results in a fee and reimbursable expenses total of $811,107 (Which at least makes me feel better about our conceptual
estimating!)

In any case, the services unanticipated in the Concept Budget are ones you have requested and we are prepared to

provide. In addition there are a few additional services noted in the proposal that you may like us to do. The Concept Budget
also included a Soft Cost Contingency of $123,600 (after inflation factor is added), which may be the source of some of the
funds for this, or perhaps the decision on some of these can be deferred until we are further into design and have a cost
estimate and updated Project Budget.

Please let me know what additional information you may require.

Carl Sherwood, AIA

Robertson Sherwood Architects PC
132 East Broadway, Suite 540
Eugene, OR 97401

Ph. (541) 342-8077
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132 East Broadway, Suite 540 P 541|342.8077 www.robertsonsherwood.com
Eugene, Oregon 97401 F 541|345.4302

5 June 2014

City of Newport

169 SW Coast Highway
Newport, Oregon 97365

Attention: Tim Gross, PE; Director of Public Works
Re: Newport Aquatic Center — Design Services Proposal
Dear Tim:

Robertson/Sherwood/Architects is very pleased and excited to present this proposal to assist the City of
Newport with planning, design and construction administration services for the proposed indoor Newport
Aquatic Center addition to the City’s Recreation Center. It is our understanding that the full project budget
is $7.9 million, and is generally based on the scope described in conceptual design drawings prepared in
2013. While a recent breakdown of these funds has not yet been done to identify how much will be
available for direct construction costs, the budget developed in 2013 identified approximately $6.5 million
for direct construction (including inflation, excluding parking lot expansion), and is the basis for the scope
of services anticipated in this proposal. The schedule we have proposed for the project anticipates
completion of design and construction documents to allow for a construction start in summer of 2015 and
construction completion in the fall of 2016.

This proposal is based on a scope of Basic Services that includes the following:

1. Pre-Design/Programming, Schematic Design, Design Development, and preparation of
Construction Documentation for the building addition, up to four pools and pool systems (lap
pool, multi-use/therapy pool, spa and tot pool — or similar) and miscellaneous renovations to the
existing Recreation Center. Site modifications will include some parking lot reconfiguration
around the addition, extension of utilities to serve the addition, and adjacent, related site and
utility improvements. (In area identified as Zone 1 on the attached diagram)

2. Development of a Work Plan to identify collaborative approach to working with the Steering
Committee, Citizen’s Board (Advisory Committee), various identified Focus Groups, and the
Public Art Committee through scheduled and focused design workshops or meetings in Newport
during the design phase. Work Plan is to be based on the attached proposed schedule.

3. Parking Demand Analysis, and Concept Design studies of the entire parking area serving the
expanded Recreation Center, adjacent City Hall, and 60+ Activity Center, focusing on improved
traffic flow and opportunities for creating additional on site parking. Proposed approach to
meeting parking requirement of the addition on a campus-wide basis will be submitted for an
Administrative Decision under a Type 1 Review. Design services and construction
documentation for the expanded parking will be performed by others, under separate contract.
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City of Newport

Attn:  Tim Gross, PE; Director of Public Works

Re: Newport Aquatic Center — Design Services Proposal
5 June, 2014

4. Preparation of any Land Use applications or requests for variance if required for the aquatic
center addition to comply with City code.

5. Integrated Design and analysis of the project during Pre-Design/Programming, Schematic
Design, and Design Development to identify path to achieve LEED Certified certification, and
determine if a target for LEED Silver certification is achievable given the available project funds
and operational project goals. LEED documentation services for LEED Certified, including
Fundamental Commissioning and Energy Modeling, are proposed as part of Basic Services.
Performance of Fundamental Commissioning including functional testing of building equipment,
control systems and pool heating equipment and to ensure proper start-up and operation, is a
prerequisite of LEED certification at any level. Additional services related to the design and
documentation of systems necessary to achieve LEED Silver certification, including Enhanced
Commissioning, are noted in this proposal as an additional service so the related costs can be
factored into the decision to achieve LEED Silver.

6. Analysis of the project during Programming and Schematic Design with regard to operational
costs related to revenue vs. expenses, and life-cycle cost evaluation for equipment and
maintenance.

7. Preparation of construction cost estimates at the end of Schematic Design, end of Design
Development, and at 95% Construction Documents.

8. Assistance to the City of Newport with competitively bidding the project to General Contractors
under a traditional Design/Bid/Build method of project delivery.

9. Assistance with securing required permits with the City of Newport and State of Oregon Health
Department.

10. Construction Administration services including weekly and/or bi-weekly site observations and
progress meetings as required by the course of the work, review of product data, shop drawings
and construction submittals, review of payment applications, and substantial and final completion
review services. For this proposal, we assume up to 40-45 meetings in Newport during the
construction period.

11. Attendance at a one-year warranty inspection and preparation of a report for correction of
warranty items.

Basic Services Compensation

We propose that compensation for all of the above outlined Basic Services be provided for a Lump Sum
Fee of $839,975.00 (Eight Hundred Thirty-Nine Thousand, Nine Hundred Seventy-Five Dollars). This fee
is inclusive of architectural design and engineering for the Basic Services noted above, to be preformed by
the following members of the Design Team:

Robertson/Sherwood/Architects Architectural Design $ 343,400
DCI Engineers Structural Engineering $ 53,500
Aquatic Design Group Pool Design and Engineering $ 91,500
Systems West Engineers, Inc. Mechanical Engineering $ 147,540
Systems West Engineers, Inc. Electrical Engineering $ 61,610
Solarc Engineering, Inc. Fundamental Commissioning $ 19,920

Civil West Engineering Civil Engineering $ 51,772
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City of Newport

Attn:  Tim Gross, PE; Director of Public Works

Re: Newport Aquatic Center — Design Services Proposal

5 June, 2014
Cameron McCarthy Landscape Architecture $ 37,500
Altermatt Associates Acoustic Design Evaluation $ 5,000
ECO Northwest Economic Evaluations $ 9,500
Architectural Cost Consultants Cost Estimating $ 18,733
Total Proposed Compensation $ 839,975
Reimbursable Expenses: Reimbursables Budget: $ 38,855

Reimbursable expenses, per the rates and terms on the attached Schedule of Charges, include:
- Travel expenses for design team to Newport.
- Printing costs for workshops, public presentations, and drawing check sets.
- Printing costs for building permit submissions.

Reimbursable expenses do not include:
- Printing costs for bidding.
- Building permit fees and System Development Charges.
- Land Use application fees.
- LEED registration and certification fees

Enhanced Services
In preliminary scope discussions we identified a number of possible Enhanced Services:

LEED Silver Certification

If, at the end of Schematic Design, it is determined that LEED Silver certification is attainable within the
project budget, we would propose to provide Enhanced Commissioning, and Additional LEED design and
documentation services as follows (if required and approved):

Solarc Engineering, Inc Enhanced Commissioning $6,720
Robertson/Sherwood/Architects Additional Documentation $4,500
Systems West Engineers, Inc Additional Documentation $3,000

Additional design services for specific mechanical systems may also be required to achieve LEED Silver
certification. If these systems are incorporated we propose additional fees as follows:

Air System Dehumidification $11,500
Rainwater Reclamation $5,400
Solar Thermal $9,800

Sound System Design (Equipment funded from FFE budget)

For services related to the design and documentation of an amplified sound system for the Natatorium, we
would propose the following fees. This could be bid as part of the construction project or bid to vendors
separately as part of the FFE scope. Rough-ins for the placement and wiring of equipment would be
included in Basic Services.

Spectrum Systems Design $10,500
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City of Newport

Attn:  Tim Gross, PE; Director of Public Works

Re: Newport Aquatic Center — Design Services Proposal
5 June, 2014

Furnishings and Equipment (from FFE Budget)
For assistance with selection and bidding of Furnishings and Equipment:

Robertson/Sherwood/Architects $7,500

Exclusions
Items excluded from this proposal but that will be necessary for the project include:
- Geotechnical report
- Site survey
- Design and documentation of parking expansion outside of Zone 1 on the attached diagram.

Additional Services

We are happy to provide whatever additional services you feel may be necessary during the course of the
project. If any, we would provide you with a separate fee based on the scope of services and in
accordance with the rates and terms of the attached Schedule of Charges.

We have tried to be comprehensive in covering the services you have requested in the request for
proposal and our subsequent discussions. Let me know if you have any questions or need any additional
information. We are very much looking forward to working with you on this project. It has been a long time
coming and we are pleased to be part of the next steps.

Sincerel

Carl Sherwood, AlA
Principal, Robertson/Sherwood/Architects, pc

cc file
Accompanying: Zone Diagram

Project Schedule
Schedule of Charges
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Memorandum

Schedule of Charges

September 2013

Professional
Services:

Professional Services

By Consultants:

Reimbursable
Expenses:

Terms:

Principal Architect

Senior Associate Architect
Associate Architect

Staff Architect Il

Staff Architect |

Intern, Level Il

Intern, Level |
Administrative Assistant

$ 135.00 / Hour
$ 115.00 / Hour
$ 105.00 / Hour
$ 100.00 / Hour
$ 95.00 / Hour
$ 85.00 / Hour
$ 80.00 / Hour
$ 55.00 / Hour

For services of outside consultants, charges will be made at actual invoice amount.

The following expenses are considered reimbursable and will be charged at the

rates listed.

Commercial Printing
Commercial Travel
Facsimile Charges
Film & Processing
Meals and Lodging
Mileage

Office Copying (8-1/2 x 11 inch, B&W)
Office Printing (8-1/2 x 11 inch, Color)

Office Printing (11 x 17 inch, B&W)
Office Printing (11 x 17 inch, Color)
Office Printing (24 x 36 inch, B&W)
Office Printing (24 x 36 inch, Color)
Office Printing (30 x 42 inch, B&W)
Office Printing (30 x 42 inch, Color)
CD/DVD

Postage & Shipping

Actual Cost
Actual Cost

$ .20 per page
Actual Cost
Actual Cost
Federal IRS Rate
$ .10 per page
$ .65 per page
$ .20 per page
$ 1.30 per page
$ 1.80 per sheet
$ 2.50 per sheet
$ 2.00 per sheet
$ 3.50 per sheet
$ 5.00 per disk
Actual Cost

Payments are considered due within thirty calendar days of the invoice date. A late
charge of one point five percent (1.5%) compounded monthly will be assessed
against any unpaid balance, effective thirty-one days after invoice date.
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City of Newport Aquatic Center - Project Timeline

2014 2015 2016
MAY JUN JUL AUG SEP ocCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG
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JUL AUG

PROJECT AWARD
> CONTRACT NEGOTIATIONS
PRE-DESIGN
> EXISTING PHYSICAL CONDITIONS REVIEW
> OPERATIONS ANALYSIS

> PROGRAMMING
> PARKING DEMAND ANALYSIS

DESIGN & DOCUMENTATION
SCHEMATIC DESIGN

> DESIGN WORKSHOPS

> CITY REVIEW & APPROVAL
DESIGN DEVELOPMENT

> DESIGN WORKSHOPS

> CITY REVIEW / APPROVAL
1% FOR ART
CONSTRUCTION DOCUMENTS

> BUILDING PACKAGE

> OWNER REVIEW / APPROVAL
SUSTAINABLE DESIGN PROCESSES
PERMITTING & BIDDING
CONDITIONAL LAND USE APPLICATION (IF REQ'D)
STATE OF OREGON PUBLIC HEALTH DIVISION REVIEW
CONSTRUCTION PERMIT REVIEW & RESPONSE

> BIDDING/NEGOTIATION
CONSTRUCTION
BUILDING CONSTRUCTION

> BUILDING CONSTRUCTION

> SYSTEMS COMMISSIONING

> STAFF TRAINING

PROPOSAL SUBMITTED

STEERING COMMITTEE MTGS

PUBLIC PARTICIPATION

STEERING COMMITTEE MTGS
PUBLIC PARTICIPATION

$SD COST ESTIMATE

(SUSTAINABILITY REVIEW)

ECO-CHARRETTE

2 MONTHS

STEERING COMMITTEE MTGS
PUBLIC PARTICIPATION

IDENTIFY LAND USE ISSUES

$ DD COST ESTIMATE

120 DAYS IF REQUIRED (LAND USE REVIEW)

SFINAL COST ESTIMATE

1.5 MONTHS
1.5 MONTHS

CONTRACT APPROVAL

13 MONTHS

JULY 2016
SUBSTANTIAL COMPLETION

1.5 MONTHS

4 WEEKS





carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Text Box
Survey Zone 1

carls
Text Box
Survey Zone 2

carls
Line

carls
Line

carls
Line

carls
Line

carls
Line

carls
Callout
Geotechnical Evaluation Zone


PROFESSIONAL SERVICES AGREEMENT
CITY OF NEWPORT AQUATIC CENTER ARCHITECTURAL SERVICES

THIS AGREEMENT is between the City of Newport, an Oregon municipal corporation (City), and Robertson
Sherwood Architects, PC, an Oregon professional corporation, which is registered to practice Architecture
in the State of Oregon (Consultant).

RECITALS

A. Pursuant to City Rule 137-048-0220, the City of Newport (City) solicited proposals for professional
Consulting services to assist the City in architectural design services for the Newport Aquatic Center.

B. After reviewing all proposals, the City has selected Robertson Sherwood Architects (Consultant)
as the most qualified Consultant to provide the proposed services.

C. Consultant is willing and qualified to perform such services.
TERMS OF AGREEMENT
1. Consultant's Scope of Services

Consultant shall perform professional Consulting services related to Architectural Design Services for the
Newport Aquatic Center. The City is free to utilize other Consultants or consultants as it deems
appropriate.

2. Effective Date and Duration

This agreement is effective on execution by both parties and shall expire, unless otherwise terminated or
extended, after three years. The parties may extend the term by mutual agreement.

3. Consultant's Fee and Schedules
A. Fee

Fees for services under this Agreement shall be on a lump sum basis plus actual costs of
reimbursables, and pursuant to the rates shown in Exhibit A, up to a maximum amount payable
of eight-hundred eighty-six thousand, three-hundred thirty dollars (5886,330.00). Consultant
may increase the rates shown in Exhibit A on an annual basis, subject to the written approval of
the City. Consultant will alert the City that Consultant when Consultant is increasing its fees.
Consultant will bill for progress payments on a monthly basis. In order to determine the maximum
monetary limit for each task, Consultant will submit a schedule and a labor hour estimate based
on the rates shown in Exhibit A. Consultant will invoice monthly progress payments based on
actual time worked on the project. The maximum monetary limit will not be exceeded without
prior written approval by the City. Projects partially completed may be paid for in proportion to
the degree of completion.

Consultant will be reimbursed for direct charges such as the cost of printing, postage, delivery

City of Newport Aquatic Center Architectural Services Agreement
Robertson Sherwood Architects Page 1 of 19



services, and sub consultant fees. Unless specifically noted in the Task Order, direct charges will
be billed at cost without any markup. Office expenses such as computer cost, telephone calls, and
overhead expenses are incidental and are included in the hourly rates shown in Exhibit A.

B. Payment Schedule for Basic Fee

Payments shall be made within 30 days of receipt of monthly billings based on the work
completed. Payment by the City shall release the City from any further obligation for payment to
the Consultant for service or services performed or expenses incurred as of the date of the
statement of services. Payment shall be made only for work actually completed as of the date of
invoice. Payment shall not be considered acceptance or approval of any work or waiver of any
defects therein.

C. Payment for Contingency Tasks

When agreed to in writing by the City, the Consultant shall provide services described as
Contingency Tasks in a Task Order.

D. Certified Cost Records

Consultant shall furnish certified cost records for all billings to substantiate all charges.
Consultant’s accounts shall be subject to audit by the City. Consultant shall submit billings in a
form satisfactory to the City. At a minimum, each billing shall identify the Task Order under such
work is performed, work completed during the billing period, percentage of work completed to
date, and percentage of budget used to date for each task.

E. Identification
Consultant shall furnish to the City its employer identification number.
F. Payment — General

1) Consultant shall pay to the Department of Revenue all sums withheld from
employees pursuant to ORS 316.167.

2) Consultant shall pay employees at least time and a half pay for all overtime
worked in excess of 40 hours in any one week except for individuals under the
contract who are excluded under ORS 653.010 to 653.261 or under 29 USC
sections 201 to 209 from receiving overtime. Any subcontractors utilized by
Consultant under this Agreement will be paid according to the then prevailing
wage.

3) Consultant shall promptly, as due, make payment to any person, co-partnership,
association or corporation, furnishing medical, surgical and hospital care or other
needed care and attention incident to sickness or injury to the employees of
Consultant or all sums which Consultant agrees to pay for such services and all
moneys and sums which Consultant collected or deducted from the wages of
employees pursuant to any law, contract or agreement for the purpose of
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providing or paying for such service.

4) Consultant shall make payments promptly, as due, to all persons supplying
services or materials for work covered under this contract. Consultant shall not
permit any lien or claim to be filed or prosecuted against the City on any account
of any service or materials furnished.

5) If Consultant fails, neglects or refuses to make prompt payment of any claim for
labor, materials, or services furnished to Consultant, sub-consultant or
subcontractor by any person as such claim becomes due, City may pay such claim
and charge the amount of the payment against funds due or to become due to
the Consultant. The payment of the claim in this manner shall not relieve
Consultant or its surety from obligation with respect to any unpaid claims.

G. Schedule

Consultant shall provide services under this Agreement in accordance with the Project

Schedule.
4. Ownership of Plans and Documents: Records; Confidentiality
A. Definitions. As used in this Agreement, the following terms have the meanings set forth
below:
1) Consultant Intellectual Property means any intellectual property owned by

Consultant and developed independently from this Agreement that is applicable
to the Services or included in the Work Product.

2) Third Party Intellectual Property means any intellectual property owned by
parties other than City or Consultant that is applicable to the Services or included
in the Work Product.

3) Work Product means the Services Consultant delivers or is required to deliver to
City under this Agreement. Work Product includes every invention, discovery,
work of authorship, trade secret or other tangible or intangible item and all
intellectual property rights therein, and all copies of plans, specifications, reports
and other materials, whether completed, partially completed or in draft form.

B. Work Product

1) Except as provided elsewhere in this Agreement, all Work Product created by
Consultant pursuant to this Agreement, including derivative works and
compilations, and whether or not such Work Product is considered a “work made
for hire” or an employment to invent, shall be the exclusive property of City. City
and Consultant agree that such original works of authorship are “work made for
hire” of which City is the author within the meaning of the United States
Copyright Act. To the extent that City is not the owner of the intellectual property
rights in such Work Product, Consultant hereby irrevocably assigns to City any and
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all of its rights, title, and interest in all original Work Product created pursuant to
this Agreement, whether arising from copyright, patent, trademark, trade secret,
or any other state or federal intellectual property law or doctrine. Upon City’s
reasonable request, Consultant shall execute such further documents and
instruments necessary to fully vest such rights in City. Consultant forever waives
any and all rights relating to original Work Product created pursuant to this
Agreement, including without limitation, any and all rights arising under 17 USC
§106A or any other rights of identification of authorship or rights of approval,
restriction or limitation on use or subsequent modifications.

2) In the event Consultant Intellectual Property is necessary for the use of any Work
Product, Consultant hereby grants to City an irrevocable, non-exclusive, non-
transferable, perpetual, royalty-free license to use Consultant Intellectual
Property, including the right of City to authorize contractors, Consultants and
others to use Consultant Intellectual Property, for the purposes described in this
Agreement.

3) In the event Third Party Intellectual Property is necessary for the use of any Work
Product, Consultant shall secure on City’s behalf and in the name of City, an
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to
use the Third Party Intellectual Property, including the right of City to authorize
contractors, Consultants and others to use the Third Party Intellectual Property,
for the purposes described in this Contract.

4) In the event Work Product created by Consultant under this Agreement is a
derivative work based on Consultant Intellectual Property or is a compilation that
includes Consultant Intellectual Property, Consultant hereby grants to City an
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to
use the pre-existing elements of Consultant Intellectual Property employed in the
Work Product, including the right of City to authorize contractors, Consultants
and others to use the pre-existing elements of Consultant Intellectual Property
employed in a Work Product, for the purposes described in this Agreement.

5) In the event Work Product created by Consultant under this Agreement is a
derivative work based on Third Party Intellectual Property, or a compilation that
includes Third Party Intellectual Property, Consultant shall secure on City’s behalf
and in the name of City an irrevocable, non-exclusive, non-transferable,
perpetual, royalty-free license to use the pre-existing elements of the Third Party
Intellectual Property, including the right to authorize contractors, Consultants
and others to use the pre-existing elements of the Third Party Intellectual
Property, for the purposes described in this Agreement.

6) To the extent permitted by the Oregon Constitution and by the Oregon Tort
Claims Act, Consultant shall be indemnified and held harmless by City from
liability arising out of re-use or alteration of the Work Product by City which was
not specifically contemplated and agreed to by the Parties in this Agreement.

7) Consultant may refer to the Work Product in its brochures or other literature that
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Consultant utilizes for advertising purposes and, unless otherwise specified,
Consultant may use standard line drawings, specifications and calculations on
other, unrelated projects.

C. Confidential Information

1) Consultant acknowledges that it or its employees, Sub-Consultants,
subcontractors or agents may, in the course of performing their responsibilities
under this Agreement, be exposed to or acquire information that is the
confidential information of City or City’s residents. Any and all information
provided by City and marked confidential, or identified as confidential in a
separate writing, that becomes available to Consultant or its employees, Sub-
Consultants, subcontractors or agents in the performance of this Agreement shall
be deemed to be confidential information of City (“Confidential Information”).
Any reports or other documents or items, including software, that result from
Consultant’s use of the Confidential Information and any Work Product that City
designates as confidential are deemed Confidential Information. Confidential
Information shall be deemed not to include information that: (a) is or becomes
(other than by disclosure by Consultant) publicly known; (b) is furnished by City
to others without restrictions similar to those imposed by this Agreement; (c) is
rightfully in Consultant’s possession without the obligation of nondisclosure prior
to the time of its disclosure under this Agreement; (d) is obtained from a source
other than City without the obligation of confidentiality; (e) is disclosed with the
written consent of City; or (f) is independently developed by employees or agents
of Consultant who can be shown to have had no access to the Confidential
Information; or (g) is required to be disclosed by law, subpoena, or other court
order.

2) Consultant agrees to hold Confidential Information in strict confidence, using at
least the same degree of care that Consultant uses in maintaining the
confidentiality of its own confidential information, and not to copy, reproduce,
sell, assign, license, market, transfer or otherwise dispose of, give, or disclose
Confidential Information to third parties or use Confidential Information for any
purposes whatsoever other than the provision of Services to City under this
Agreement, and to advise each of its employees, Sub-Consultants, subcontractors
and agents of their obligations to keep Confidential Information confidential.
Consultant shall use its best efforts to assist City in identifying and preventing any
unauthorized use or disclosure of any Confidential Information. Without limiting
the generality of the foregoing, Consultant shall advise City immediately in the
event Consultant learns or has reason to believe that any person who has had
access to Confidential Information has violated or intends to violate the terms of
this Agreement and Consultant will at its expense cooperate with City in seeking
injunctive or other equitable relief in the name of City or Consultant against any
such person. Consultant agrees that, except as directed by City, Consultant will
not at any time during or after the term of this Agreement disclose, directly or
indirectly, any Confidential Information to any person, except in accordance with
this Agreement, and that upon termination of this Agreement or at City’s request,
Consultant will turn over to City all documents, papers, and other matter in
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Consultant's possession that embody Confidential Information.

3) Consultant acknowledges that breach of this Section 4, including disclosure of any
Confidential Information, will give rise to irreparable injury to City that is
inadequately compensable in damages. Accordingly, City may seek and obtain
injunctive relief against the breach or threatened breach of this Section 4, in
addition to any other legal remedies that may be available. Consultant
acknowledges and agrees that the covenants contained herein are necessary for
the protection of the legitimate business interests of City and are reasonable in
scope and content.

5. Assignment/Delegation

Neither party shall assign or transfer any interest in or duty under this Agreement without the written
consent of the other. If City agrees to assignment of tasks to a subcontractor, Consultant shall be fully
responsible for the acts or omissions of any subcontractors. Any approval of a subcontractor does not
create a contractual relationship between the subcontractor and City.

6. Consultant is Independent Contractor

A.

The City’s project director, or designee, shall be responsible for determining whether
Consultant’s work product is satisfactory and consistent with this Agreement, but
Consultant is not subject to the direction and control of the City. Consultant shall be an
independent contractor for all purposes and shall not be entitled to compensation other
than the compensation provided for under Section 3 of this Agreement. The City’s
acceptance of the work product as satisfactory does not relieve the Consultant from
responsibility for any errors in the work product.

Consultant is an independent contractor and not an employee of City. Consultant
acknowledges Consultant’s status as an independent contractor and acknowledges that
Consultant is not an employee of the City for purposes of workers compensation law,
public employee benefits law, or any other law. All persons retained by Consultant to
provide services under this Agreement are employees of Consultant and not of City.
Consultant acknowledges that it is not entitled to benefits of any kind to which a City
employee is entitled and that it shall be solely responsible for workers compensation
coverage for its employees and all other payments and taxes required by law.
Furthermore, in the event that Consultant is found by a court of law or an administrative
agency to be an employee of the City for any purpose, City shall be entitled to offset
compensation due, or to demand repayment of any amounts paid to Consultant under
the terms of the Agreement, to the full extent of any benefits or other remuneration
Consultant receives (from City or third party) as a result of the finding and to the full
extent of any payments that City is required to make as a result of the finding.

The Consultant represents that no employee of the City or any partnership or corporation
in which a City employee has an interest, has or will receive any remuneration of any
description from the Consultant, either directly or indirectly, in connection with the
letting or performance of this Agreement, except as specifically declared in writing.
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D. Consultant and its employees, if any, are not active members of the Oregon Public
Employees Retirement System.

E. Consultant certifies that it currently has a City business license or will obtain one prior to
delivering services under this Agreement.

F. Consultant is not an officer, employee, or agent of the City as those terms are used in ORS
30.265.
7. Indemnity
A. The City has relied upon the professional ability and training of the Consultant as a

material inducement to enter into this Agreement. Consultant represents to the City that
the work under this Agreement will be performed in accordance with the professional
standards of skill and care ordinarily exercised by members of the Architecture profession
under similar conditions and circumstances as well as the requirements of applicable
federal, state and local laws, it being understood that acceptance of an Consultant’s work
by the City shall not operate as a waiver or release. Acceptance of documents by City does
not relieve Consultant of any responsibility for design deficiencies, errors or omissions.

B. Consultant shall defend, hold harmless and indemnify the City, its officers, agents, and
employees from all claims, suits, or actions to the extent caused by the alleged negligent
or otherwise wrongful acts or omissions of Consultant or its subcontractors, sub-
Consultants, agents or employees under this Agreement. This indemnification does not
extend to indemnification for negligent or otherwise wrongful acts or omissions of the
City. If any aspect of this indemnity shall be found to be illegal or invalid for any reason
whatsoever, the illegality or invalidity shall not affect the validity of the remainder of this
indemnification.

C. Consultant shall save and hold harmless the City, its officers, agents, and employees from
all claims, suits, or actions and all expenses incidental to the investigation and defense
thereof, to the extent caused by the professional negligent acts, errors or omissions of
Consultant or its subcontractors, sub-Consultants, agents or employees in performance
of professional services under this Agreement. Any design work by Consultant that results
in a design of a facility that does not comply with applicable laws including accessibility
for persons with disabilities shall be considered a professionally negligent act, error or
omission.

D. As used in subsections B and C of this section, a claim for professional responsibility is a
claim made against the City in which the City’s alleged liability results directly or indirectly,
in whole or in part, from the quality of the professional services provided by Consultant,
regardless of the type of claim made against the City. A claim for other than professional
responsibility is a claim made against the City in which the City’s alleged liability results
from an act or omission by Consultant unrelated to the quality of professional services
provided by Consultant.
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8. Insurance

Consultant and its subcontractors shall maintain insurance acceptable to City in full force and effect
throughout the term of this Agreement as detailed in this section. The insurance shall cover all risks arising
directly or indirectly out of Consultant's activities or work hereunder, including the operations of its
subcontractors of any tier.

The policy or policies of insurance maintained by the Consultant and its subcontractors shall provide at
least the following limits and coverage:

A. Commercial General Liability Insurance

Comprehensive General Liability Insurance covering Bodily Injury and Property Damage on an
“occurrence” form with policy limits of at least per occurrence. This coverage shall include
Contractual Liability insurance for the indemnity provided under this Agreement in an amount of
$2,000,000.

B. Professional Liability

Professional Liability Insurance covering any damages caused by an error, omission or any
negligent acts. Combined single limit per claim shall not be less than $1,300,000, or the
equivalent. Annual aggregate limit shall not be less than $2,000,000 and filed on a “claims-made”
form.

C. Commercial Automobile Insurance

Commercial Automobile Liability coverage on an “occurrence” form including coverage for all
owned, hired, and non-owned vehicles. The Combined Single Limit per occurrence shall not be
less than $1,300,000.

D. Workers’ Compensation Insurance

The Consultant, its subcontractors, if any, and all employers providing work, labor or materials
under this Agreement are subject employers under the Oregon Workers’ Compensation Law and
shall comply with ORS 656.017, which requires them to provide workers’ compensation coverage
that satisfies Oregon law for all their subject workers. Out-of-state employers must provide
Oregon workers’ compensation coverage for their workers who work at a single location within
Oregon for more than 30 days in a calendar year. Consultants who perform work without the
assistance or labor of any employee need not obtain such coverage.

E. Additional Insured Provision

The Commercial General Liability Insurance Policy shall include the City its officers, directors, and
employees as additional insured’s with respect to this Agreement. Coverage will be endorsed to
provide a per project aggregate.

F. Extended Reporting Coverage
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If any of the liability insurance is arranged on a “claims made” basis, Extended Reporting coverage
will be required at the completion of this Agreement to a duration of 24 months or the maximum
time period the Consultant’s insurer will provide if less than 24 months. Consultant will be
responsible for furnishing certification of Extended Reporting coverage as described or
continuous “claims made” liability coverage for 24 months following Agreement completion.
Continuous “claims made” coverage will be acceptable in lieu of Extended Reporting coverage,
provided its retroactive date is on or before the effective date of this Agreement. Coverage will
be endorsed to provide a per project aggregate.

G. Notice of Cancellation

There shall be no cancellation, material change, exhaustion of aggregate limits or intent not to
renew insurance coverage without 30 days written notice to the City. Any failure to comply with
this provision will not affect the insurance coverage provided to the City. The 30 days’ notice of
cancellation provision shall be physically endorsed on to the policy.

H. Insurance Carrier Rating

Coverage provided by the Consultant must be underwritten by an insurance company deemed
acceptable by the City. The City reserves the right to reject all or any insurance carrier(s) with an
unacceptable financial rating.

l. Certificates of Insurance

As evidence of the insurance coverage required by the Agreement, the Consultant shall furnish a
Certificate of Insurance to the City. No Agreement shall be effected until the required certificates
have been received and approved by the City. The certificate will specify and document all
provisions within this Agreement. A renewal certificate will be sent to the address below ten days
prior to coverage expiration.

J. Primary Coverage Clarification

The parties agree that Consultant’s coverage shall be primary to the extent permitted by law. The
parties further agree that other insurance maintained by the City is excess and not contributory
insurance with the insurance required in this section.

K. Copy of Policy or Certificate of Insurance

A cross-liability clause or separation of insured’s clause will be included in the general liability
policy required by this Agreement. Consultant shall furnish City with at least 30-days written
notice of cancellation of, or any modification to, the required insurance coverage. A copy of each
insurance policy, certified as a true copy by an authorized representative of the issuing insurance
company, or at the discretion of City, in lieu thereof, a certificate in form satisfactory to City
certifying to the issuance of such insurance shall be forwarded to:
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Timothy Gross, PE

Director of Public Works/City Engineer
City of Newport

169 SW Coast Highway

Newport, Oregon 97365

Thirty days cancellation notice shall be provided City by certified mail to the name at the address
listed above in event of cancellation or non-renewal of the insurance. The procuring of the
required insurance shall not be construed to limit Consultant’s liability under this agreement. The
insurance does not relieve Consultant’s obligation for the total amount of any damage, injury, or
loss caused by negligence or neglect connected with this Agreement.

9. Termination without Cause

At any time and without cause, City shall have the right in its sole discretion, to terminate this Agreement
by giving notice to Consultant. If City terminates the Agreement pursuant to this section, Consultant shall
be entitled to payment for services provided prior to the termination date.

10. Termination with Cause

A.

City may terminate this Agreement effective upon delivery of written notice to
Consultant, or at such later date as may be established by City, under any of the following
conditions:

1)

2)

3)

If City funding from federal, state, local, or other sources is not obtained and
continued at levels sufficient to allow for the purchase of the indicated quantity
of services. This Agreement may be modified to accommodate a reduction in
funds.

If Federal or State regulations or guidelines are modified, changed, or interpreted
in such a way that the services are no longer allowable or appropriate for
purchase under this Agreement.

If any license or certificate required by law or regulation to be held by Consultant,
its subcontractors, agents, and employees to provide the services required by this
Agreement is for any reason denied, revoked, or not renewed.

Any termination of this agreement under paragraph (A) shall be without prejudice to any
obligations or liabilities of either party already accrued prior to such termination.

City, by written notice of default (including breach of Agreement) to Consultant, may
terminate this Agreement:

1)

2)

If Consultant fails to provide services called for by this Agreement within the time
specified, or

If Consultant fails to perform any of the other provisions of this Agreement, or
fails to pursue the work as to endanger performance of this Agreement in
accordance with its terms, and after receipt of written notice from City, fails to
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correct such failures within ten days or such other period as City may authorize.

C. If City terminates this Agreement, it shall pay Consultant for all undisputed invoices
tendered for services provided prior to the date of termination.

D. Damages for breach of Agreement shall be those allowed by Oregon law, reasonable and
necessary attorney fees, and other costs of litigation at trial and upon appeal.

11. Non-Waiver

The failure of City to insist upon or enforce strict performance by Consultant of any of the terms of this
Agreement or to exercise any rights hereunder, should not be construed as a waiver or relinquishment to
any extent of its rights to assert or rely upon such terms or rights on any future occasion.

12. Notice

All notices, bills and payments shall be made in writing and may be given by personal delivery, mail, or by

fax. Payments may be made by personal delivery, mail, or electronic transfer. The following addresses
shall be used to transmit notices, bills, payments, and other information:

IF TO CITY OF NEWPORT IF TO CONSULTANT:

Timothy Gross Carl Sherwood, AIA

Director of Public Works/City Engineer Principal

City of Newport Robertson Sherwood Architects, PC
169 SW Coast Highway 132 East Broadway, Suite 540
Newport, OR 97365 Eugene, OR 97401

541-574-3366 541-342-8077
t.gross@newportoregon.gov csherwood@robertsonsherwood.com

The date of deposit in the mail shall be the notice date for first class mail. All other notices, bills and
payments shall be effective at the time of actual delivery. Changes may be made in the names and
addresses of the person to whom notices, bills and payments are to be given by giving written notice
pursuant to this paragraph.

13. Merger

This writing is intended both as a final expression of the Agreement between the parties with respect to
the included terms and as a complete and exclusive statement of the terms of the Agreement. No
modification of this Agreement shall be effective unless and until it is made in writing and signed by both
parties.

14. Force Majeure

Neither City nor Consultant shall be considered in default because of any delays in completion and
responsibilities hereunder due to causes beyond the control and without fault or negligence on the part
of the parties so disenabled, including but not restricted to, an act of God or of a public enemy, civil unrest,
volcano, earthquake, fire, flood, epidemic, quarantine restriction, area-wide strike, freight embargo,
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unusually severe weather or delay of subcontractors or supplies due to such cause; provided that the
parties so disenabled shall within ten days from the beginning of such delay, notify the other party in
writing of the cause of delay and its probable extent. Such notification shall not be the basis for a claim
for additional compensation. Each party shall, however, make all reasonable efforts to remove or
eliminate such a cause of delay or default and shall, upon cessation of the cause, diligently pursue
performance of its obligation under the Agreement.

15. Non-Discrimination

Consultant agrees to comply with all applicable requirements of federal and state statutes, rules, and
regulations. By way of example only, Consultant also shall comply with the Americans with Disabilities
Act of 1990, ORS 659.425, and all regulations and administrative rules established pursuant to those laws.

16. Errors

Consultant shall perform such additional work as may be necessary to correct errors in the work required
under this Agreement without undue delays and without additional cost.

17. Extra Work

Extra work or work on Contingency Tasks is not authorized unless the City authorizes the additional or
contingency work in writing. Failure of Consultant to secure written authorization for extra work shall
constitute a waiver of all right to adjustment in the Agreement price or Agreement time due to
unauthorized extra work and Consultant shall be entitled to no compensation for the performance of any
extra work not authorized in writing.

18. Governing Law

The Agreement is subject to Oregon law. Any action or suits involving any question arising under this
Agreement must be brought in the appropriate court in Lincoln County, Oregon.

19. Compliance with Applicable Law

Consultant shall comply with all federal, state, and local laws and ordinances applicable to the work under
this Agreement, including but not limited to those set forth in ORS 279A, B & C. While all required
contractual provisions are included in Exhibit B, Consultant shall be familiar with and responsible for
compliance with all other applicable provisions of the Oregon Public Contracting Code.

20. Conflict between Terms

This instrument shall control in the event of any conflict between terms between this document and the
RFP and/or proposal.

21. Access to Records
City shall have access to the books, documents, papers and records of Consultant that are directly

pertinent to this Agreement for the purpose of making audit, examination, excerpts and transcripts.
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22. Audit

Consultant shall maintain records to assure conformance with the terms and conditions of this
Agreement, and to assure adequate performance and accurate expenditures within the Agreement
period. Consultant agrees to permit City or its duly authorized representatives to audit all records
pertaining to this Agreement to assure the accurate expenditure of funds.

23. Severability

In the event any provision or portion of this Agreement is held to be unenforceable or invalid by any court
of competent jurisdiction, the validity of the remaining terms and provisions shall not be affected to the
extent that it did not materially affect the intent of the parties when they entered into the Agreement.

24, Industrial Accident Fund Payment

Consultant shall pay all contributions or amount due the Industrial Accident Fund that Consultant or
subcontractors incur during the performance of this Agreement.

25. Arbitration

All claims, disputes, and other matters in question between the City and Consultant arising out of, or
relating to this Contract, including rescission, reformation, enforcement, or the breach thereof except for
claims which may have been waived by the making or acceptance of final payment, may be decided by
binding arbitration in City’s sole discretion, in accordance with the Oregon Uniform Arbitration Act, ORS
36.600, et seq. and any additional rules mutually agreed to by both parties. If the parties cannot agree on
rules within ten (10) days after the notice of demand, the presiding judge of the Lincoln County Circuit
Court will establish rules to govern the arbitration.

A claim by Consultant arising out of, or relating to this Contract must be made in writing and delivered to
the City Administrator not less than 30 days after the date of the occurrence giving rise to the claim.
Failure to file a claim with the City Administrator within 30 days of the date of the occurrence that gave
rise to the claim shall constitute a waiver of the claim. A claim filed with the City Administrator will be
considered by the City Board at the Board’s next regularly scheduled meeting. At that meeting the Board
will render a written decision approving or denying the claim. If the claim is denied by the Board, the
Consultant may file a written request for arbitration with the City Administrator. No demand for
arbitration shall be effective until the City Board has rendered a written decision denying the underlying
claim. No demand for arbitration shall be made later than thirty (30) days after the date on which the
City has rendered a written decision on the underlying claim. The failure to demand arbitration within
said 30 days shall result in the City Board’s decision being binding upon the City and Consultant.

Notice of demand for arbitration shall be filed in writing with the other party to the agreement, subject
to applicable statutes of limitation, except as set forth above. The City, if not the party demanding
arbitration, has the option of allowing the matter to proceed with binding arbitration or by written notice
within five (5) days after receipt of a demand for arbitration, to reject arbitration and require the
Consultant to proceed through the courts for relief. If arbitration is followed, the parties agree that the
award rendered by the arbitrators will be final, judgment may be entered upon it in any court having
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jurisdiction thereof, and will not be subject to modifications or appeal except to the extent permitted by
Oregon law.

26. Attorney Fees

If suit, action or arbitration is brought either directly or indirectly to rescind, reform, interpret or enforce
the terms of this contract, the prevailing party shall recover and the losing party hereby agrees to pay
reasonable attorney's fees incurred in such proceeding, in both the trial and appellate courts, as well as
the costs and disbursements. Further, if it becomes necessary for City to incur the services of an attorney
to enforce any provision of this contract without initiating litigation, Consultant agrees to pay City’s
attorney's fees so incurred. Such costs and fees shall bear interest at the maximum legal rate from the
date incurred until the date paid by losing party

27. Complete Agreement

This Agreement and any exhibit(s) hereto and any and all Task Orders executed by the parties constitute
the entire agreement between the parties. No waiver, consent, modification, or change of terms of this
Agreement shall bind either party unless in writing and signed by both parties. Any waiver, consent,
modification, or change if made, shall be effective only in specific instances and for the specific purpose
given. There are no understandings, agreements, or representations, oral or written, not specified herein
regarding this Agreement. In the event of a conflict between the documents comprising this Agreement,
interpretation shall occur in the following manner: 1) each individual Task Order; 2) this Agreement and
any exhibits hereto; and 3) the RFP and Response. The following exhibits are attached to and incorporated
into this Agreement:

A. Exhibit A — Fees;
B. Exhibit B — Oregon Public Contracting Code/required contractual provisions
C. Exhibit C — Architectural Services RFP and Consultant’s Proposal.

28. Miscellaneous

A. Consultant agrees that news releases and other publicity relating to the subject of this
Agreement will be made only with the prior written consent of City.
B. Consultant shall comply with all virus-protection, access control, back-up, password, and

other security and other information technology policies of City when using, having access
to, or creating systems for any of City’s computers, data, systems, personnel, or other
information resources.

C. Consultant will include in all contracts with subcontractors appropriate provisions as
required by ORS 279C.580.
D. Consultant will comply with environmental and natural resources regulations as set forth

in ORS 279B.525 and regulations relating to the salvaging, recycling, composting or
mulching yard waste material, and salvage and recycling of construction and demolition
debris as set forth in ORS 279B.225 and 270C.510.
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By their signatures hereunder, the parties acknowledge they have read and understand this Agreement
and agree to be bound by its terms. This Agreement is effective on the date last signed below by a party
below:

CITY OF NEWPORT:

Spencer Nebel, City Manager

Date:

Robertson Sherwood Architects

By:

Its:

Date:
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EXHIBIT A
CONSULTANT'’S FEE SCHEDULE

Robertson Sherwoed Architects -c A Dl B s, i e 540 al

Crigerms, Srogon 7401

P 541 3428077
F ol 545 4500

werw rnactzarshrrsnsd cor

Memorandum

Schedule of Charges

September 2013

Professional

Services:
Principal Archifect 5 135.00 f Hour
Semior Azsociafe Architect 5 115.00 F Hour
Associate Archifect 5 105.00 F Hour
Sialf Architect I 5 100.00 ¥ Hour
Siaff Architect | 5 55.00 7 Howr
Intern, Leved § B5.00 7 Howr
Intern, Leved | § B0.00F Howr
Adminisfrative Assistant § 5500/ Hour

Professional Services

By Consultamis: For servicea of outzide consulfanis, charges will be made al actual imvoice amaunt.
Reimbursable
Expenses: The following expenses are considered reimbursable and will be charged at the
rates listed.
Commercial Prinfing Actual Cost
Commercial Trave! Acfual Cost
Facsimile Charges 5 .20 per page
Film & Procezsing Acfual Cost
Meals and Lodging Actual Goast
Mileage Federal IRS Rafe
Office Gopying (8-1/2 x 11 inch, B&W) 5 .10 per page
Office Prinding (8-1/2 x 11 inch, Color) 5 .65 perpage
Office Prinding (11 x 17 inch, B&W) § .20 per page
Office Prinding (11 x 17 inch, Golor) 5 1.30 per page
Office Prinding (24 x 36 inch, B&EW) 5 1.80 per sheet
Office Prinfing (24 x 36 inch, Color) 5 2.50 per sheat
Office Prinding (30 x 42 inch, B&W) 5 2.00 per sheet
Oiffice Prinding (30 x 42 inch, Color) £ 3.50 per sheat
COVDVD 5 5.00 per dizk
Poztage & Shipping Actual Cost
Terms: FPayments are considered due within thirty calendar days of the invoice date. A late

charge of ocne point five percent (1.5%) compounded monthly will be assessed
against any unpaid balance, effective thirty-one days after invoice date.
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(2)
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(4)

(5)

(6)

(7)

(8)

(9)

EXHIBIT B
Oregon Public Contracting Requirements

ORS CHAPTER 279B PUBLIC CONTRACTING REQUIREMENTS
FOR THE PURCHASE OF GOODS AND SERVICES

Contractor shall pay promptly, as due, all persons supplying labor or materials for the prosecution
of the work provided for in the contract, and shall be responsible for such payment of all persons
supplying such labor or material to any Subcontractor. ORS 279B.220(1).

Contractor shall promptly pay all contributions or amounts due the Industrial Accident Fund from
such Contractor or Subcontractor incurred in the performance of the contract. ORS 279B.220(2).

Contractor shall not permit any lien or claim to be filed or prosecuted against the Contracting
Agency on account of any labor or material furnished and agrees to assume responsibility for
satisfaction of any such lien so filed or prosecuted. ORS 279B.220(3).

Contractor and any Subcontractor shall pay to the Department of Revenue all sums withheld from
employees pursuant to ORS 316.617. ORS 279B.220(4).

Contractor agrees that if Contractor fails, neglects or refuses to make prompt payment of any
claim for labor or materials furnished to the Contractor or a Subcontractor by any person in
connection with the contract as such claim becomes due, the City may pay such claim to the
persons furnishing the labor or material and charge the amount of payment against funds due or
to become due Contractor by reason of the contract. The payment of a claim in the manner
authorized hereby shall not relieve the Contractor or his surety from his or its obligation with
respect to any unpaid claim. If the City is unable to determine the validity of any claim for labor
or material furnished, the City may withhold from any current payment due Contractor an amount
equal to said claim until its validity is determined and the claim, if valid, is paid.

Contractor shall promptly, as due, make payment to any person, copartnership, association, or
corporation, furnishing medical, surgical and hospital care or other needed care and attention,
incident to sickness or injury, to employees of such Contractor, of all sums which the Contractor
agrees to pay for such services and all monies and sums which the Contractor collected or
deducted from the wages of employees pursuant to any law, contract or agreement for the
purpose of providing or paying for such service. ORS 279B.230(1).

All subject employers working under the contractor are either employers that will comply with
ORS 656.017, or employers that are exempt under ORS 656.126. ORS 279B.230(2).

Contractor shall pay employees for overtime work performed under the contract in accordance
with ORS 653.010 to 653.261 and the Fair Labor Standards Act of 1938 (29 USC 201, et seq). ORS
279B.235(3).

The Contractor must give notice to employees who work on this contract in writing, either at the
time of hire or before commencement of work on the contract, or by posting a notice in a location
frequented by employees, of the number of hours per day and the days per week that the
employees may be required to work. ORS 279B.235(2).
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(10)

(11)

(12)

(13)

(14)

All sums due the State Unemployment Compensation Fund from the Contractor or any
Subcontractor in connection with the performance of the contract shall be promptly so paid. ORS
701.430.

The contract may be canceled at the election of City for any willful failure on the part of Contractor
to faithfully perform the contract according to its terms.

Contractor certifies compliance with all applicable Oregon tax laws, in accordance with ORS
305.385.

Contractor certifies that it has not discriminated against minorities, women or emerging small
business enterprises in obtaining any required subcontractors. ORS 279A.110.

As used in this section, “nonresident contractor” means a contractor that has not paid
unemployment taxes or income taxes in the state of Oregon during the 12 calendar months
immediately preceding submission of the bid for the contract, does not have a business address
in this state, and stated in the bid for the contract that it was not a “resident bidder” under ORS
279A.120. When a public contract is awarded to a nonresident contractor and the contract price
exceeds $10,000, the contractor shall promptly report to the Department of Revenue on forms to
be provided by the department the total contract price, terms of payment, length of contract and
such other information as the department may require before the bidder may receive final
payment on the public contract. ORS 279A.120.
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EXHIBIT C
Consultant’s Proposal
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Newport Aquatic Center

LEED 2009 for New Construction Scorecard - Preliminary Analysis

28 May 2014
2
3 e 2 2
z o O = 9 & Comments
| SUSTAINABLE SITES
SSp1 Construction Activity Pollution Prevention
1 SSct Site Selection
5 |SSc2 Development Density and Community Connectivity
1 |SSc3 Brownfield Redevelopment
6 |SSca.1  Alternative Transportation - Public Transportation Access
1 SSc4.2  Alternative Transportation - Bicycle Storage and Changing Rooms
3 SSc4.3  Alternative Transportation - Low-Emitting and Fuel-Efficient Vehicles
2 SSc4.4  Alternative Transportation - Parking Capacity
1 sscs.1  Site Development - Protect and Restore Habitat
1 |ssc5.2  Site Development - Maximize Open Space Not enough room on site
1 |ssc6.1  Stormwater Design - Quantity Control
1 SSc6.2  Stormwater Design - Quality Control
1 ssc7.1  Heat Island Effect - Nonroof
1 ssc7.2  Heat Island Effect - Roof
1 SSc8 Light Pollution Reduction
26 4 6 2 14 Total Points for Sustainable Sites
| WATER EFFICIENCY
X WEp1 Water Use Reduction - 20% Reduction
2 WEc1.1  Water Efficient Landscaping - 50% Reduction
2 WEc1.2 Water Efficient Landscaping - No Potable Water Use for Irrigation
2 |WEc2 Innovative Wi Technolog
2 WEc3.1  Water Use Reduction - 30% Reduction
1 WEc3.2 Water Use Reduction - 35% Reduction
1 WEc3.3 Water Use Reduction - 40% Reduction
10 4 2 2 2 Total Points for Water Efficiency
| ENERGY AND ATMOSPHERE
(1] X EAp1 Fundamental Commissioning of Building Energy Systems
(1] X EAp2 Minimum Energy Performance
(1] X EAp3 Fundamental Refigerant Management
1 1 EAc1.1  Optimize Energy Performance - 12% / 8%
1 1 EAc1.2  Optimize Energy Performance - 14% / 10%
1 1 EAc1.3  Optimize Energy Performance - 16% / 12%
1 1 EAc1.4  Optimize Energy Performance - 18% / 14%
1 1 EAc1.5 Optimize Energy Performance - 20% / 16%
1 1 EAc1.6  Optimize Energy Performance - 22% / 18%
1 1 EAc1.7  Optimize Energy Performance - 24% / 20%
1 1 EAc1.8  Optimize Energy Performance - 26% / 22%
1 1 EAc1.9 Optimize Energy Performance - 28% / 24%
1 1 EAc1.10 Optimize Energy Performance - 30% / 26%
1 1 EAc1.11  Optimize Energy Performance - 32% / 28%
1 1 EAc1.12 Optimize Energy Performance - 34% / 30%
1 1 EAc1.13 Optimize Energy Performance - 36% / 32%
1 1 EAc1.14 Optimize Energy Performance - 38% / 34%
1 1 EAc1.15 Optimize Energy Performance - 40% / 36%
1 1 EAc1.16 Optimize Energy Performance - 42% / 38%
1 1 EAc1.17 Optimize Energy Performance - 44% / 40%
1 1 EAc1.18 Optimize Energy Performance - 46% / 42%
1 1 EAc1.19 Optimize Energy Performance - 48%+ / 44%+
1 1 EAc2.1  On-Site Renewable Energy - 1%
1 1 EAc2.2 On-Site Renewable Energy - 3%
1 1 EAc2.3  On-Site Renewable Energy - 5%
1 1 EAc2.4 On-Site Renewable Energy - 7%
1 1 EAc2.5 On-Site Renewable Energy - 9%
1 1 EAc2.6  On-Site Renewable Energy - 11%
1 1 Eac2.7 On-Site Renewable Energy - 13%
2 2 EAc3 Enhanced Commissioning
2 2 EAc4 Enhanced Refrigerant Management
3 3 EAc5 Measurement and Verification
2 2 EAc6 Green Power "Buying" a credit
10 7 18 0 Total Points for Energy and Atmosphere
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X MRp1 Storage and Collection of Recyclables
1 MRc1.1a Building Reuse - Maintain Existing Walls, Floors, Roof, 55%
1 MRc1.1b Building Reuse - Maintain Existing Walls, Floors, Roof, 75%
1 MRc1.1c Building Reuse - Maintain Existing Walls, Floors, Roof, 95%
1 MRc1.2  Building Reuse - Maintain Interior Nonstructural Elements
1 MRc2.1  Construction Waste Management - 50%
1 MRc2.2  Construction Waste Management - 75% Sourcing for diversion may be limiting
1 |MRc3.1 Materials Reuse - 5%
1 |MRc3.2 Materials Reuse - 10%
1 MRc4.1  Recycled Content - 10%
1 MRc4.2 Recycled Content - 20%
1 MRc5.1  Regional Materials - 10%
1 MRc5.2 Regional Materials - 20%
1 MRc6 Rapidly Renewable Materials
1 MRc7 Certified Wood Minimal wood in project
14 8 3 1 2 Total Points for Materials and Resources
| INDOOR ENVIRONMENTAL QUALITY
X EQp1 Minimum Indoor Air Quality Performance
X EQp2 Environmental Tobacco Smoke (ETS) Control
1 EQc1 Outdoor Air Delivery Monitoring
1 EQc2 Increased Ventilation
1 EQc3.1  Indoor Air Quality Management Plan - During Construction
1 EQc3.2 Indoor Air Quality Management Plan - Before Occupancy
1 EQc4.1  Low Emitting Materials - Adhesives and Sealants
1 EQc4.2 Low Emitting Materials - Paintings and Coatings
1 EQc4.3 Low Emitting Materials - Flooring Systems
1 EQc4.4 Low Emitting Materials - Composite Wood and Agrifiber Products
1 EQc5 Indoor Chemical and Pollutant Source Control MERYV 13 filters?
1 EQc6.1  Controllability of Systems - Lighting
1 EQc6.2 Controllability of Systems - Thermal Comfort
1 EQc7.1  Thermal Comfort - Design
1 EQc7.2 Thermal Comfort - Verification
1 EQc8.1  Daylight and Views - Daylight
1 EQc8.2 Daylight and Views - Views May be difficult with existing building in boundary
15 7 4 4 0 Total Points for Indoor Environmental Quality
| INNOVATION IN DESIGN
1 IDc1.1 Innovation in Design Innovation: Integrated Design
1 IDc1.2 Innovation in Design Innovation: Educational Program
1 IDc1.3 Innovation in Design Innovation: ???
1 IDc1.4 Innovation in Design Exemplary Performance: Green Power
1 IDc1.5 Innovation in Design Exemplary Performance: ???
1 IDc2 LEED Accredited Professional
6 4 2 0 0 Total Points for Innovation in Design
1 |RPc1.1  SSc2 - Development Density
1 |RPc1.2  SScb.1 - Protect and Restore Habitat
1 |RPc1.3  $8c6.1 - Stormwater Design, Quantity Control
1 RPc1.4  $8c6.2 - Stormwater Design, Quality Control
1 RPc1.5  MRc?7 - Certified Wood
1 RPc1.6  EQc8.1 - Daylight and Views, Daylight
4 2 0 1 3 Total Points for Regional Priority (4 total allowed from the six available)
110 39 24 28 21 Total Points
[0} 1% [} o o
E“ L % i z Total Points Possible
= 2 2 Certified: 40-49
z o 5 Silver: 50-59

Gold: 60-79
Platinum: 80+
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Agenda ltem #
Meeting Date June 2, 2014

OREGON CiTYy COUNCIL AGENDA ITEM SUMMARY
City Of Newport, Oregon

Issue/Agenda Title: Notice of Intent to Award Contract for Architectural Services for the Newport Aquatic
Center to Robertson Sherwood Architects

Prepared By: TEG Dept Head Approval: TEG City Manager Approval:

Issue Before the Council:

Notice of Intent to Award Contract for Architectural Services for the Newport Aquatic Center to Robertson
Sherwood Architects

Staff Recommendation:

Award the contract

Proposed Motion:

| move that the City of Newport Public Works Department issue a Notice of Intent to Award the
Architectural Services for the Newport Aquatic Center to Robertson Sherwood Architects in the amount
of $ and contingent upon no protest, authorize award and direct the City Manager to
execute the contract after 7 days on behalf of the City of Newport.

Key Facts and Information Summary:

City staff recently completed a selection process for the Architectural Services for the City’s new
Aquatic Center. A Request for Proposals (RFP) was issued the week of April 7t, 2014 and six
proposals were received. A selection committee was developed comprised of the Public Works
Director, Park and Recreation Director, Pool Manager, Recreation Center Manager, Community
Development Director, and one citizen. The six proposals were reviewed and rated based upon a
rating matrix included the RFP. Two consultants, Robertson Sherwood Architects and LSW
Architects, were selected for interviews.

After carefully consideration and debate, the selection committee rated Robertson Sherwood as the
first choice for the Architect on the City’s new Aquatic Center project. The total available score for
written proposals was 100 points, and the interview was worth an additional 20 points, for a total
possible score of 120 points. Scoring for the top two selected firms was as follows:

Robertson/Sherwood 99 points
LSW 98.3 points



As is apparent, the selection process was difficult, since both teams brought exceptional experience
and a unique approach to the project.

Sherwood Robertson Architects is the same architect that the City engaged to develop preliminary
design sketches and estimates in preparation for the General Obligation Bond that was approved by
Newport voters in the fall of 2013. In addition, they are the architect that designed the City of
Newport’s library.

A copy of the proposed fee, scope of work, schedule, and contract will be distributed separately from
this memo at, or shortly before, the Council meeting on Monday. In order to meet the contractual
obligations of the bond, it was important to bring the contract for the architect to the June 2" meeting,
but scope and fee negotiations were ongoing as of the writing of this memo. Typical architectural
consulting fees for this type of project range from 10 to 15% of the construction cost of the facility. The
initial cost estimate conducted by Robertson Sherwood Architects estimated the architectural fees at
13%.

Also attached to this memo at the end of the RFP is a copy of the draft contract. The draft
professional services contract has been reviewed several times by legal counsel, most recently during
the review of the RFP. The architect has indicated that they have no exceptions to the contract as
written therefore further legal review will be negligible.

Other Alternatives Considered:

Please see above for the architect selection process description. A copy of the RFP is attached
describing selection criteria and the scoring matrix in detail.

City Council Goals:

None

Attachment List:

e Request for Proposals for City of Newport Aquatic Center Architectural Services
e Robertson Sherwood Architects Proposal for Architectural Services dated May 1, 2014

Fiscal Notes:
This project is being funded through a General Obligation Bond approved by the voters in the fall of

2013. The total bond value is $7.9M. 5% of this bond is required to be obligated by June 19, 2014.
The authorization of this contract meets satisfies that obligation.
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