
PROFESSIONAL SERVICES AGREEMENT 
Neff St., Agate Beach Golf Course, and US101- NW 25th St to 36th St Sidewalk Survey Project 

THIS AGREEMENT is between the City of Newport, an Oregon municipal corporation (Cify;, and Nyhus 
Land Surveying Inc, an Oregon corporation, which is registered to practice Professional Land Surveying in 
the State of Oregon (Consultant). 

RECITALS 

A. Pursuant to OAR 137-048-0220, the City of Newport (City) solicited proposals for professional 
Consulting services to assist the City in survey of the (A) Neff Street Survey, (B) Agate Beach Golf Course 
Waterline Easement, (C) US101- NW 25th St to NE 36th St Sidewalk. 

B. After reviewing all proposals, the City has selected Northwest Land Surveying, Inc. (Consultant) as 
the most qualified Consultant to provide the proposed services. 

C. Consultant is willing and qualified to perform such services. 

TERMS OF AGREEMENT 

1. Consultant's Scope of Services 

Consultant shall perform professional Consulting services related to survey of the (A) Neff Street Survey, 
(B) Agate Beach Golf Course Easement, (C) US101 25th St to 36th St sidewalk. The City is free to utilize 
other consultants as it deems appropriate. 

2. Effective Date and Duration 

This agreement is effective on execution by both parties and shall expire, unless otherwise terminated or 
extended, after three years. The parties may extend the term by mutual agreement. 

3. Consultant's Fee and Schedules 

A. Fee 

Fees for services under this Agreement shall be based on time and materials and pursuant to the 
rates shown in Exhibit A, up to a maximum amount payable of $17,500. Consultant may increase 
the rates shown in Exhibit A on an annual basis, subject to the written approval of the City. 
Consultant will alert the City when Consultant is increasing its fees. Consultant will bill for 
progress payments on a monthly basis. In order to determine the maximum monetary limit for 
each task, Consultant will submit a schedule and a tabor hour estimate based on the rates shown 
in Exhibit A. Consultant will invoice monthly progress payments based on actual time worked on 
the project. The maximum monetary limit will not be exceeded without prior written approval by 
the City. Projects partially completed may be paid for in proportion to the degree of completion. 

Consultant will be reimbursed for direct charges such as the cost of printing, postage, delivery 
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services, and subconsultant fees. Unless specifically noted in the Task Order, direct charges will 
be billed at cost without any markup. Office expenses such as computer cost, telephone calls, and 
overhead expenses are incidental and are included in the hourly rates shown in Exhibit A. 

B. Payment Schedule for Basic Fee 

Payments shall be made within 30 days of receipt of monthly billings based on the work 
completed. Payment by the City shall release the City from any further obligation for payment to 
the Consultant for service or services performed or expenses incurred as of the date of the 
statement of services. Payment shall be made only for work actually completed as of the date of 
invoice. Payment shall not be considered acceptance or approval of any work or waiver of any 
defects therein. 

C. Payment for Contingency Tasks 

When agreed to in writing by the City, the Consultant shall provide services described as 
Contingency Tasks in a Task Order. 

D. Certified Cost Records 

Consultant shall furnish certified cost records for all billings to substantiate all charges. 
Consultant's accounts shall be subject to audit by the City. Consultant shall submit billings in a 
form satisfactory to the City. At a minimum, each billing shall identify the Task Order under such 
work is performed, work completed during the billing period, percentage of work completed to 
date, and percentage of budget used to date for each task. 

E. Identification 

Consultant shall furnish to the City its employer identification number. 

F. Payment - General 

1) Consultant shall pay to the Department of Revenue all sums withheld from 
employees pursuant to ORS 316.167. 

2) Consultant shall pay employees at least time and a half pay for all overtime 
worked in excess of 40 hours in any one week except for individuals under the 
contract who are excluded under ORS 653.010 to 653.261 or under 29 USC 
sections 201 to 209 from receiving overtime. Any subcontractors utilized by 
Consultant under this Agreement will be paid according to the then prevailing 
wage. 

3) Consultant shall promptly, as due, make payment to any person, co-partnership, 
association or corporation, furnishing medical, surgical and hospital care or other 
needed care and attention incident to sickness or injury to the employees of 
Consultant or all sums which Consultant agrees to pay for such services and all 
moneys and sums which Consultant collected or deducted from the wages of 
employees pursuant to any law, contract or agreement for the purpose of 
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providing or paying for such service. 

4) Consultant shall make payments promptly, as due, to all persons supplying 
services or materials for work covered under this contract. Consultant shall not 
permit any lien or claim to be filed or prosecuted against the City on any account 
of any service or materials furnished. 

S} If Consultant fails, neglects or refuses to make prompt payment of any claim for 
labor, materials, or services furnished to Consultant, sub-consultant or 
subcontractor by any person as such claim becomes due, City may pay such claim 
and charge the amount of the payment against funds due or to become due to 
the Consultant. The payment of the claim in this manner shall not relieve 
Consultant or its surety from obligation with respect to any unpaid claims. 

G. Schedule 

Consultant shall provide services under this Agreement in accordance with the Project Schedule. 

4. Ownership of Plans and Documents: Records; Confidentiality 

A. Definitions. As used in this Agreement, the following terms have the meanings set forth 
below: 

1) Consultant Intellectual Property means any intellectual property owned by 
Consultant and developed independently from this Agreement that is applicable 
to the Services or included in the Work Product. 

2) Third Party Intellectual Property means any intellectual property owned by 
parties other than City or Consultant that is applicable to the Services or included 
in the Work Product. 

3) Work Product means the Services Consultant delivers or is required to deliver to 
City under this Agreement. Work Product includes every invention, discovery, 
work of authorship, trade secret or other tangible or intangible item and all 
intellectual property rights therein, and all copies of plans, specifications, reports 
and other materials, whether completed, partially completed or in draft form. 

B. Work Product 

1) Except as provided elsewhere in this Agreement, all Work Product created by 
Consultant pursuant to this Agreement, including derivative works and 
compilations, and whether or not such Work Product is considered a "work made 
for hire" or an employment to invent, shall be the exclusive property of City. City 
and Consultant agree that such original works of authorship are "work made for 
hire" of which City is the author within the meaning of the United States 
Copyright Act. To the extent that City is not the owner of the intellectual property 
rights in such Work Product, Consultant hereby irrevocably assigns to City any and 
all of its rights, title, and interest in all original Work Product created pursuant to 
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this Agreement, whether arising from copyright, patent, trademark, trade secret, 
or any other state or federal intellectual property law or doctrine. Upon City's 
reasonable request, Consultant shall execute such further documents and 
instruments necessary to fully vest such rights in City. Consultant forever waives 
any and all rights relating to original Work Product created pursuant to this 
Agreement, including without limitation, any and all rights arising under 17 USC 
§106A or any other rights of tdentification of authorship or rights of approval, 
restriction or limitation on use or subsequent modifications. 

2) In the event Consultant Intellectual Property is necessary for the use of any Work 
Product, Consultant hereby grants to City an irrevocable, non-exclusive, non­
transferable, perpetual, royalty-free license to use Consultant Intellectual 
Property, including the right of City to authorize contractors, Consultants and 
others to use Consultant Intellectual Property, for the purposes described in this 
Agreement. 

3) 

4) 

S) 

6) 

7) 

In the event Third Party Intellectual Property is necessary for the use of any Work 
Product, Consultant shalt secure on City's behalf and in the name of City, a~ 
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to 
use the Third Party Intellectual Property, including the right of City to authorize 
contractors, Consultants and others to use the Third Party Intellectual Property, 
for the purposes described in this Contract. 

In the event Work Product created by Consultant under this Agreement is a 
derivative work based on Consultant Intellectual Property or is a compilation that 
includes Consultant Intellectual Property, Consultant hereby grants to City an 
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to 
use the pre-existing elements of Consultant Intellectual Property employed in the 
Work Product, including the right of City to authorize contractors, Consultants 
and others to use the pre-existing elements of Consultant Intellectual Property 
employed in a Work Product, for the purposes described in this Agreement. 

In the event Work Product created by Consultant under this Agreement is a 
derivative work based on Third Party Intellectual Property, or a compilation that 
includes Third Party Intellectual Property, Consultant shall secure on City's behalf 
and in the name of City an irrevocable, non-exclusive, non-transferable, 
perpetual, royalty-free license to use the pre-existing elements of the Third Party 
Intellectual Property, including the right to authorize contractors, Consultants 
and others to use the pre-existing elements of the Third Party Intellectual 
Property, for the purposes described in this Agreement. 

To the extent permitted by the Oregon Constitution and by the Oregon Tort 
Claims Act, Consultant shall be indemnified and held harmless by City from 
liability arising out of re-use or alteration of the Work Product by City which was 
not specifically contemplated and agreed to by the Parties in this Agreement. 

Consultant may refer to the Work Product in its brochures or other literature that 
Consultant utilizes for advertising purposes and, unless otherwise specified, 
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Consultant may use standard line drawings, specifications and calculations on 
other, unrelated projects. 

C. Confidential Information 

1) Consultant acknowledges that it or its employees, Sub-Consultants, 
subcontractors or agents may, in the course of performing their responsibilities 
under this Agreement, be exposed to or acquire information that is the 
confidential information of City or City's residents. Any and all information 
provided by City and marked confidential, or identified as confidential in a 
separate writing, that becomes available to Consultant or its employees, Sub­
Consultants, subcontractors or agents in the performance of this Agreement shall 
be deemed to be confidential information of City ("Confidential Information"). 
Any reports or other documents or items, including software, that result from 
Consultant's use of the Confidential Information and any Work Product that City 
designates as confidential are deemed Confidential Information. Confidential 
Information shall be deemed not to include information that: (a) is or becomes 
(other than by disclosure by Consultant) publicly known; (b) is furnished by City 
to others without restrictions similar to those imposed by this Agreement; (c) is 
rightfully in Consultant's possession without the obligation of nondisclosure prior 
to the time of its disclosure under this Agreement; (d) is obtained from a source 
other than City without the obligation of confidentiality; (e) is disclosed with the 
written consent of City; or (f) is independently developed by employees or agents 
of Consultant who can be shown to have had no access to the Confidential 
Information; or (g) is required to be disclosed by law, subpoena, or other court 
order. 

2) Consultant agrees to hold Confidential Information in strict confidence, using at 
least the same degree of care that Consultant uses in maintaining the 
confidentiality of its own confidential information, and not to copy, reproduce, 
sell, assign, license, market, transfer or otherwise dispose of, give, or disclose 
Confidential Information to third parties or use Confidential Information for any 
purposes whatsoever other than the provision of Services to City under this 
Agreement, and to advise each of its employees, Sub-Consultants, subcontractors 
and agents of their obligations to keep Confidential Information confidential. 
Consultant shall use its best efforts to assist City in identifying and preventing any 
unauthorized use or disclosure of any Confidential Information. Without limiting 
the generality of the foregoing, Consultant shall advise City immediately in the 
event Consultant learns or has reason to believe that any person who has had 
access to Confidential Information has violated or intends to violate the terms of 
this Agreement and Consultant will at its expense cooperate with City in seeking 
injunctive or other equitable relief in the name of City ~r Consultant against any 
such person. Consultant agrees that, except as directed by City, Consultant will 
not at any time during or after the term of this Agreement disclose, directly or 
indirectly, any Confidential Information to any person, except in accordance with 
this Agreement, and that upon termination of this Agreement or at City's request, 
Consultant will turn over to City all documents, papers, and other matter in 
Consultant's possession that embody Confidential Information. 
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3) Consultant acknowledges that breach of this Section 4, including disclosure of any 
Confidential Information, will give rise to irreparable injury to City that is 
inadequately compensable in damages. Accordingly, City may seek and obtain 
injunctive relief against the breach or threatened breach of this Section 4, in 
addition to any other legal remedies that may be available. Consultant 
acknowle.dges and agrees that the covenants contained herein are necessary for 
the protection of the legitimate business interests of City and are reasonable in 
scope and content. 

5. Assignment/Delegation 

Neither party shall assign or transfer any interest in or duty under this Agreement without the written 
consent of the other. If City agrees to assignment of tasks to a subcontractor, Consultant shall be fully 
responsible for the acts or omissions of any subcontractors. Any approval of a subcontractor does not 
create a contractual relationship between the subcontractor and City. 

6. Consultant is Independent Contractor 

A. The City's project director, or designee, shall be responsible for determining whether 
Consultant's work product is satisfactory and consistent with this Agreement, but 
Consultant is not subject to the direction and control of the City. Consultant shall be an 
independent contractor for all purposes and shall not be entitled to compensation other 
than the compensation provided for under Section 3 of this Agreement. The City's 
acceptance of the work product as satisfactory does not relieve the Consultant from 
responsibility for any errors in the work product. 

B. Consultant is an independent contractor and not an employee of City. Consultant 
acknowledges Consultant's status as an independent contractor and acknowledges that 
Consultant is not an employee of the City for purposes of workers compensation law, 
public employee benefits law, or any other law. All persons retained by Consultant to 
provide services under this Agreement are employees of Consultant and not of City. 
Consultant acknowledges that it is not entitled to benefits of any kind to which a City 
employee is entitled and that it shall be solely responsible for workers compensation 
coverage for its employees and all other payments and taxes required by law. 
Furthermore, in the event that Consultant is found by a court of law or an administrative 
agency to be an employee of the City for any purpose, City shall be entitled to offset 
compensation due, or to demand repayment of any amounts paid to Consultant under 
the terms of the Agreement, to the full extent of any benefits or other remuneration 
Consultant receives (from City or third party) as a result of the finding and to the full 
extent of any payments that City is required to make as a result of the finding. 

C. The Consultant represents that no employee of the City or any partnership or corporation 
in which a City employee has an interest, has or will receive any remuneration of any 
description from the Consultant, either directly or indirectly, in connection with the 
letting or performance of this Agreement, except as specifically declared in writing. 

D. Consultant and its employees, if any, are not active members of the Oregon Public 
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Employees Retirement System. 

E. Consultant certifies that it currently has a City business license or will obtain one prior to 
delivering services under this Agreement. 

F. Consultant is not an officer, employee, or agent of the City as those terms are used in ORS 
30.265. 

7. Indemnity 

A. The City has relied upon the professional ability and training of the Consultant as a 
material inducement to enter into this Agreement. Consultant represents to the City that 
the work under this Agreement will be performed in accordance with the professional 
standards of skill and care ordinarily exercised by members of the Civil Engineering 
profession under similar conditions and circumstances as well as the requirements of 
applicable federal, state and local laws, it being understood that acceptance of an 
Consultant's work by the City shall not operate as a waiver or release. Acceptance of 
documents by City does not relieve Consultant of any responsibility for design 
deficiencies, errors or omissions. 

8. Consultant shall defend, hold harmless and indemnify the City, its officers, agents, and 
employees from all claims, suits, or actions to the extent caused by the alleged negligent 
or otherwise wrongful acts or omissions of Consultant or its subcontractors, sub· 
Consultants, agents or employees under this Agreement. This indemnification does not 
extend to indemnification for negligent or otherwise wrongful acts or omissions of the 
City. If any aspect of this indemnity shall be found to be illegal or invalid for any reason 
whatsoever, the illegality or invalidity shall not affect the validity of the remainder of this 
indemnification. 

C. Consultant shall save and hold harmless the City, its officers, agents, and employees from 
all claims, suits, or actions and all expenses incidental to the investigation and defense 
thereof, to the extent caused by the professional negligent acts, errors or omissions of 
Consultant or its subcontractors, sub-Consultants, agents or employees in performance 
of professional services unde_r this Agreement. Any design work by Consultant that results 
in a design of a facility that does not comply with applicable laws including accessibility 
for persons with disabilities shall be considered a professionally negligent act, error or 
omission. 

D. As used in subsections B and C of this section, a claim for professional responsibility is a 
claim made against the City in which the City's alleged liability results directly or indirectly, 
in whole or in part, from the quality of the professional services provided by Consultant, 
regardless of the type of claim made against the City. A claim for other than professional 
responsibility is a claim made against the City in which the City's alleged liability results 
from an act or omission by Consultant unrelated to the quality of professional services 
provided by Consultant. 

8. Insurance 
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Consultant and its subcontractors shall maintain insurance acceptable to City in full force and effect 
throughout the term of this Agreement as detailed in this section. The insurance shall cover all risks arising 
directly or indirectly out of Consultant's activities or work hereunder, including the operations of its 
subcontractors of any tier. 

The policy or policies of insurance maintained by the Consultant and its subcontractors shall provide at 
least the following limits and coverages: 

A. Commercial General Liability Insurance 

Comprehensive General liability Insurance covering Bodily Injury and Property Damage on an 
"occurrence" form with policy limits of at least per occurrence. This coverage shall include 
Contractual Liability insurance for the indemnity provided under this Agreement in an amount of 
$2,000,000. 

B. Professional Liability 

Professional Liability Insurance covering any damages caused by an error, om1ss1on or any 
negligent acts. Combined single limit per claim shall not be less than $1,300,000, or the 
equivalent. Annual aggregate limit shall not be less than $2,000,000 ahd filed on a "claims-made" 
form. 

C. Commercial Automobile Insurance 

Commercial Automobile Liability coverage on an "occurrence" form including coverage for all 
owned, hired, and non-owned vehicles. The Combined Single Limit per occurrence shall not be 
less than $1,300,000. 

D. Workers' Compensation Insurance 

The Consultant, its subcontractors, if any, and all employers providing work, labor or materials 
under this Agreement are subject employers under the Oregon Workers' Compensation Law and 
shall comply with ORS 656.017, which requires them to provide workers' compensation coverage 
that satisfies Oregon law for all their subject workers. Out-of-state employers must provide 
Oregon workers' compensation coverage for their workers who work at a single location within 
Oregon for more than 30 days in a calendar year. Consultants who perform work without the 
assistance or labor of any employee need not obtain such coverage. 

E. Additional Insured Provision 

The Commercial General Liability Insurance Policy shall include the City its officers, directors, and 
employees as additional insureds with respect to this Agreement. Coverage will be endorsed to 
provide a per project aggregate. 

F. Extended Reporting Coverage 

If any of the liability insurance is arranged on a "claims made" basis, Extended Reporting coverage 
will be required at the completion of this Agreement to a duration of 24 months or the maximum 
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time period the Consultant's insurer will provide if less than 24 months. Consultant will be 
responsible for furnishing certification of Extended Reporting coverage as described or 
continuous "claims made" liability coverage for 24 months following Agreement completion. 
Continuous "claims made" coverage will be acceptable in lieu of Extended Reporting coverage, 
provided its retroactive date is on or before the effective date of this Agreement. Coverage will 
be endorsed to provide a per project aggregate. 

G. Notice of Cancellation 

There shall be no cancellation, material change, exhaustion of aggregate limits or intent not to 
renew insurance coverage without 30 days written notice to the City. Any failure to comply with 
this provision will not affect the insurance coverage provided to the City. The 30 days' notice of 
cancellation provision shall be physically endorsed on to the policy. 

H. Insurance Carrier Rating 

Coverage provided by the Consultant must be underwritten by an insurance company deemed 
acceptable by the City. The City reserves ·the right to reject all or any insurance carrier(s) with an 
unacceptable financial rating. 

I. Certificates of Insurance 

As evidence of the insurance coverage required by the Agreement, the Consultant shall furnish a 
Certificate of Insurance to the City. No Agreement shall be effected until the required certificates 
have been received and approved by the City. The certificate will specify and document all 
provisions within this Agreement. A renewal certificate will be sent to the address below ten days 
prior to coverage expiration. 

J. Primary Coverage Clarification 

The parties agree that Consultant's coverage shall be primary to the extent permitted by law. The 
parties further agree that other insurance maintained by the City is excess and not contributory 
insurance with the insurance required in this section. 

K. Copy of Policy or Certificate of Insurance 

A cross-liability clause or separation of insureds clause will be included in the general liability 
policy required by this Agreement. Consultant shall furnish City with at least 30-days written 
notice of cancellation of, or any modification to, the required insurance coverages. A copy of each 
insurance policy, certified as a true copy by an authorized representative of the issuing insurance 
company, or at the discretion of City, in lieu thereof, a certificate in form satisfactory to City 
certifying to the issuance of such insurance shall be forwarded to: 

Chris Janigo, PE 
Acting City Engineer 
City of Newport 
169 SW Coast Highway 
Newport, Oregon 97365 
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Thirty days cancellation notice shall be provided City by certified mail to the name at the address 
listed above in event of cancellation or non-renewal of the insurance. The procuring of the 
required insurance shall not be construed to limit Consultant's liability under this agreement. The 
insurance does not relieve Consultant's obligation for the total amount of any damage, injury, or 
loss caused by negligence or neglect connected with this Agreement. 

9. Termination Without Cause 

At any time and without cause, City shall have the right in its sole discretion, to terminate this Agreement 
by giving notice to Consultant. If City terminates the Agreement pursuant to this section, Consultant shall 
be entitled to payment for services provided prior to the termination date. 

10. Termination With Cause 

A. City may terminate this Agreement effective upon delivery of written notice to 
Consultant, or at such later date as may be established by City, under any of the following 
conditions: 

1) If City funding from federal, state, local, or other sources is not obtained and 
continued at levels sufficient to allow for the purchase of the indicated quantity 
of services. This Agreement may be modified to accommodate a reduction in 
funds. 

2) 1f Federal or State regulations or guidelines are modified, changed, or interpreted 
in such a way that the services are no longer allowable or appropriate for 
purchase under this Agreement. 

3) If any license or certificate required by law or regulation to be held by Consultant, 
its subcontractors, agents, and employees to provide the services required by this 
Agreement is for any reason denied, revoked, or not renewed. 

Any termination of this agreement under paragraph (A) shall be without prejudice to any 
obligations or liabilities of either party already accrued prior to such termination. 

B. City, by written notice of default (including breach of Agreement) to Consultant, may 
terminate this Agreement: 
1) If Consultant fails to provide services called for by this Agreement within the time 

specified, or 

2) If Consultant fails to perform any of the other provisions of this Agreement, or 
fails to pursue the work as to endanger performance of this Agreement in 
accordance with its terms, and after receipt of written notice from City, fails to 
correct such failures within ten days or such other period as City may authorize. 

C. If City terminates this Agreement, it shall pay Consultant for all undisputed invoices 
tendered for services provided prior to the date of termination. 

PROFESSIONAL SERVICES CONTRACT 



D. Damages for breach of Agreement shall be those allowed by Oregon law, reasonable and 
necessary attorney fees, and other costs of litigation at trial and upon appeal. 

11. Non-Waiver 

The failure of City to insist upon or enforce strict performance by Consultant of any of the terms of this 
Agreement or to exercise any rights hereunder, should not be construed as a waiver or relinquishment to 
any extent of its rights to assert or rely upon such terms or rights on any future occasion. 

12. Notice 

All notices, bills and payments shall be made in writing and may be given by personal delivery, mail, or by 
fax. Payments may be made by personal delivery, mail, or electronic transfer. The following addresses 
shall be used to transmit notices, bills, payments, and other information: 

IF TO CITY OF NEWPORT 

Chris Janigo, PE 
City Engineer 
City of Newport 
169 SW Coast Highway 
Newport, OR 97365 
541-574-3366 
c.janigo@newportoregon.gov 

IF TO CONSULTANT: 

Steven Nyhus, PLS 
Nyhus Land Surveying, Inc. 
PO Box 206 
Tidewater, OR 97390 
541-528-3234 
contact@nyhussurveying.com 

The date of deposit in the mail shall be the notice date for first class mail. All other notices, bills and 
payments shall be effective at the time of actual delivery. Changes may be made in the names and 
addresses of the person to whom notices, bills and payments are to be given by giving written notice 
pursuant to this paragraph. 

13. Merger 

This writing is intended both as a final expression of the Agreement between the parties with respect to 
the included terms and as a complete and exclusive statement of the terms of the Agreement. No 
modification of this Agreement shall be effective unless and until it is made in writing and signed by both 
parties. 

14. Force Majeure 

Neither City nor Consultant shall be considered in default because of any delays in completion and 
responsibilities hereunder due to causes beyond the control and without fault or negligence on the part 
of the parties so disenabled, including but not restricted to, an act of God or of a public enemy, civil unrest, 
volcano, earthquake, fire, flood, epidemic, quarantine restriction, area-wide strike, freight embargo, 
unusually severe weather or delay of subcontractors or supplies due to such cause; provided that the 
parties so disenabled shall within ten days from the beginning of such delay, notify the other party in 
writing of the cause of delay and its probable extent. Such notification shall not be the basis for a claim 
for additional compensation. Each party shall, however, make all reasonable efforts to remove or 
eliminate such a cause of delay or default and shall, upon cessation of the cause, diligently pursue 
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performance of its obligation under the Agreement. 

15. Non-Discrimination 

Consultant agrees to comply with all applicable requirements of federal and state statutes, rules, and 
regulations. By way of example only, Consultant also shall comply with the Americans with Disabilities 
Act of 1990, ORS 659.425, and all regulations and administrative rules established pursuant to those laws. 

16. Errors 

Consultant shall perform such additional work as may be necessary to correct errors in the work required 
under this Agreement without undue delays and without additional cost. 

17. Extra Work 

Extra work or work on Contingency Tasks is not authorized unless the City authorizes the additional or 
contingency work in writing. Failure of Consultant to secure written authorization for extra work shall 
constitute a waiver of all right to adjustment in the Agreement price or Agreement time due to 
unauthorized extra work and Consultant shall be entitled to no compensation for the performance of any 
extra work not authorized in writing. 

18. Governing Law 

The Agreement is subject to Oregon law. Any action or suits involving any question arising under this 
Agreement must be brought in the appropriate court in Lincoln County, Oregon. 

19. Compliance With Applicable Law 

Consultant shall comply with all federal, state, and local laws and ordinances applicable to the work under 
this Agreement, including but not limited to those set forth in ORS 279A, B & C. While all required 
contractual provisions are included in Exhibit B, Consultant shall be familiar with and responsible for 
compliance with all other applicable provisions of the Oregon Public Contracting Code. 

20. Conflict Between Terms 

This instrument shall control in the event of any conflict between terms between this document and the 
RFP and/or proposal. 

21. Access to Records 

City shall have access to the books, documents, papers and records of Consultant that are directly 
pertinent to this Agreement for the purpose of making audit, examination, excerpts and transcripts. 

22. Audit 

Consultant shall maintain records to assure conformance with the terms and conditions of this 
Agreement, and to assure adequate performance and accurate expenditures within the Agreement 
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period. Consultant agrees to permit City or its duly authorized representatives to audit all records 
pertaining to this Agreement to assure the accurate expenditure of funds. 

23. Severability 

In the event any provision or portion of this Agreement is held to be unenforceable or invalid by any court 
of competent jurisdiction, the validity of the remaining terms and provisions shall not be affected to the 
extent that it did not materially affect the intent of the parties when they entered into the Agreement. 

24. Industrial Accident Fund Payment 

Consultant shall pay all contributions or amount due the Industrial Accident Fund that Consultant or 
subcontractors incur during the performance of this Agreement. 

25. Arbitration 

All claims, disputes, and other matters in question between the City and Consultant arising out of, or 
relating to this Contract, including rescission, reformation, enforcement, or the breach thereof except for 
claims which may have been waived by the making or acceptance of final payment, may be decided by 

binding arbitration in City's sole discretion, in accordance with the Oregon Uniform Arbitration Act, ORS 
36.600, et seq. and any additional rules mutually agreed to by both parties. If the parties cannot agree on 
rules within ten (10) days after the notice of demand, the presiding judge of the Lincoln County Circuit 

Court will establish rules to govern the arbitration. 

A claim by Consultant arising out of, or relating to this Contract must be made in writing and delivered to 
the City Administrator not less than 30 days after the date of the occurrence giving rise to the claim. 
Failure to file a claim with the City Administrator within 30 days of the date of the occurrence that gave 
rise to the claim shall constitute a waiver of the claim. A claim filed with the City Administrator will be 

considered by the City Board at the Board's next regularly scheduled meeting. At that meeting the Board 

will render a written decision approving or denying the claim. If the claim is denied by the Board, the 
Consultant may file a written request for arbitration with the City Administrator. No demand for 
arbitration shall be effective until the City Board has rendered a written decision denying the underlying 
claim. No demand for arbitration shall be made later than thirty (30) days after the date on which the 

City has rendered a written decision on the underlying claim. The failure to demand arbitration within 
said 30 days shall result in the City Board's decision being binding upon the City and Consultant. 

Notice of demand for arbitration shall be filed in writing with the other party to the agreement, subject 
to applicable statutes of limitation, except as set forth above. The City, if not the party demanding 
arbitration, has the option of allowing the matter to proceed with binding arbitration or by written notice 
within five (5) days after receipt of a demand for arbitration, to reject arbitration and require the 

Consultant to proceed through the courts for relief. If arbitration is followed, the parties agree that the 
award rendered by the arbitrators will be final, judgment may be entered upon it in any court having 

jurisdiction thereof, and will not be subject to modifications or appeal except to the extent permitted by 
Oregon law. 

26. Attorney Fees 

If suit, action or arbitration is brought either directly or indirectly to rescind, reform, interpret or enforce 
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the terms of this contract, the prevailing party shall recover and the losing party hereby agrees to pay 
reasonable attorney's fees incurred in such proceeding, in both the trial and appellate courts, as well as 
the costs and disbursements. Further, if it becomes necessary for City to incur the services of an attorney 
to enforce any provision of this contract without initiating litigation, Consultant agrees to pay City's 
attorney's fees so incurred. Such costs and fees shall bear interest at the maximum legal rate from the 
date incurred until the date paid by losing party 

27. Complete Agreement 

This Agreement and any exhibit(s) hereto and any and all Task Orders executed by the parties constitute 
the entire agreement between the parties. No waiver, consent, modification, or change of terms of this 
Agreement shall bind either party unless in writing and signed by both parties. Any waiver, consent, 
modification, or change if made, shall be effective only in specific instances and for the specific purpose 
given. There are no understandings, agreements, or representations, oral or written, not specified herein 
regarding this Agreement. In the event of a conflict between the documents comprising this Agreement, 
interpretation shall occur in the following manner: 1) each individual Task Order; 2) this Agreement and 
any exhibits hereto; and 3) the RFP and Response. The following exhibits are attached to and incorporated 
into this Agreement: 

A. Exhibit A - Oregon Public Contracting Code/required contractual provisions 
B. Exhibit B - Consultant's Proposal for Neff Street, Golf Course Easement, & Hwy 101 
C. Exhibit C - Request for Quote on Neff Street, Golf Course Easement, & Hwy 101 

28. Miscellaneous 
A. Consultant agrees that news releases and other publicity relating to the subject of this 

Agreement will be made only with the prior written consent of City. 
B. Consultant shall comply with all virus-protection, access control, back-up, password, and 

other security and other information technology policies of City when using, having access 
to, or creating systems for any of City's computers, data, systems, personnel, or other 
information resources. 

C. Consultant will include in all contracts with subcontractors appropriate provisions as 
required by ORS 279C.580. 

D. Consultant will comply with environmental and natural resources regulations as set forth 
in ORS 279B.525 and regulations relating to the salvaging, recycling, composting or 
mulching yard waste material, and salvage and recycling of construction and demolition 
debris as set forth in ORS 279B.225 and 270C.510. 
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By their signatures hereunder, the parties acknowledge they have read and understand this Agreement 
and agree to be·bound by Its terms. This Aareement Is effective on the date last signed below by a party 
below: 

A~lt 
Spencer Nebel, City Manager 

Date: IQ - I --{ - Z 0 

Nyhus Surveying. Inc.: 

By:~~ 

Its: V rc.,t, - p~• cftt~ 

Date: '1/1t,/1.,,o-z.O 
I 
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EXHIBIT A 
Oregon Public Contracting Requirements 

ORS CHAPTER 279B PUBLIC CONTRACTING REQUIREMENTS 
FOR THE PURCHASE OF GOODS AND SERVICES 

(1) Contractor shall pay promptly, as due, all persons supplying labor or materials for the prosecution 
of the work provided for in the contract, and shall be responsible for such payment of all persons 
supplying such labor or material to any Subcontractor. ORS 279B.220(1). 

(2} Contractor shall promptly pay all contributions or amounts due the Industrial Accident Fund from 

such Contractor or Subcontractor incurred in the performance of the contract. ORS 279B.220(2}. 

(3) Contractor shall not permit any lien or claim to be filed or prosecuted against the Contracting 
Agency on account of any labor or material furnished and agrees to assume responsibility for 
satisfaction of any such lien so filed or prosecuted. ORS 279B.220(3). 

(4} Contractor and any Subcontractor shall pay to the Department of Revenue all sums withheld from 
employees pursuant to ORS 316.617. ORS 279B.220(4}. 

(5} Contractor agrees that if Contractor fails, neglects or refuses to make prompt payment of any 

claim for labor or materials furnished to the Contractor or a Subcontractor by any person in 

connection with the contract as such claim becomes due, the City may pay such claim to the 
persons furnishing the labor or material and charge the amount of payment against funds due or 
to become due Contractor by reason of the contract. The payment of a claim in the manner 
authorized hereby shall not relieve the Contractor or his surety from his or its obligation with 

respect to any unpaid claim. If the City is unable to determine the validity of any claim for labor 
or material furnished, the City may withhold from any current payment due Contractor an amount 

equal to said claim until its validity is determined and the claim, if valid, is paid. 

(6) Contractor shall promptly, as due, make payment to any person, copartnership, association, or 
corporation, furnishing medical, surgical and hospital care or other needed care and attention, 

incident to sickness or injury, to employees of such Contractor, of all sums which the Contractor 

agrees to pay for such services and all monies and sums which the Contractor collected or 
deducted from the wages of employees pursuant to any law, contract or agreement for the 
purpose of providing or paying for such service. ORS 279B.230(1). 

(7) All subject employers working under the contractor are either employers that will comply with 
ORS 656.017, or employers that are exempt under ORS 656.126. ORS 279B.230(2). 

(8) Contractor shall pay employees for overtime work performed under the contract in accordance 

with ORS 653.010 to 653.261 and the, Fair Labor Standards Act of 1938 (29 USC 201, et seq). ORS 
2798.235(3). 

(9) The Contractor must give notice to employees who work on this contract in writing, either at the 

time of hire or before commencement of work on the contract, or by posting a notice in a location 
frequented by employees, of the number of hours per day and the days per week that the 
employees may be required to work. ORS 279B.235(2). 
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(10) All sums due the State Unemployment Compensation Fund from the Contractor or any 
Subcontractor in connection with the performance of the contract shall be promptly so paid. ORS 
701.430. 

(11) The contract may be canceled at the election of City for any willful failure on the part of Contractor 
to faithfully perform the contract according to its terms. 

(12) Contractor certifies compliance with all applicable Oregon tax laws, in accordance with ORS 
305.385. 

(13) Contractor certifies that it has not discriminated against minorities, women or emerging small 
business enterprjses in obtaining any required subcontractors. ORS 279A.110. 

(14) As used in this section, "nonresident contractor" means a contractor that has not paid 
unemployment taxes or income taxes in the state of Oregon during the 12 calendar months 

immediately preceding submission of the bid for the contract, does not have a business address 

in this state, and stated in the bid for the contract that it was not a "resident bidder" under ORS 
279A.120. When a public contract is awarded to a nonresident contractor and the contract price 
exceeds $10,000, the contractor shall promptly report to the Department of Revenue on forms to 
be provided by the department the total contract price, terms of payment, length of contract and 

such other information as the department may require before the bidder may receive final 
payment on the public contract. ORS 279A.120. 
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Request for Proposal 



Hi Gary, 

We have three projects we need surveys conducted on. They are as followed: 

1. Golf Course Easement - We need a legal description and stake out conducted for an appraisal and future 
construction limits. We would like the easement to extend east from NE 40th St to the end of Golf Course Drive. 

2. Neff Street Sewer Extension -We need a topo survey of the ROW area in the attached GIS image with all surface 
and subsurface structures identified. 

a. Tie in property corners 
b. Call for locates of entire area 
c. Tie in all manholes and CBs with pipe inverts and sumps. 
d. If a structure is at the limits of survey boundary extend survey to obtain structure 
e. Establish survey control through project area for future construction ties 
f. Obtain topo S ft within private property 
g. Elevations per NAVD88 Datum and Coordinates Per Oregon State Plane Grid(North Zone) 
h. Provide DWG for and point file for project. 

3. Sidewalk NE 25th to NE 36th St - See attached GIS Sketch of survey area. Project survey to include all structures. 

Please feel free to give me a call to talk about any of these projects. If you could please itemize your cost to the three 
items it would be much appreciated. 

All the Best, 

Chris Janigo, PE 

Sr. Project Manager 

City of Newport 

169 SW Coast Highway 

Newport, OR 97365 

P 541-57 4-3376 

F 541-265-3301 

C 541-270-7515 
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Chris Janigo 

From: 
Sent: 
To: 
Subject: 

Hi Gary, 

See notes below. 

All the Best, 

Chris Janigo 
Wednesday, September 9, 2020 1 :07 PM 
'contact info' 
RE: Survey Projects 

Chris Janigo, PE 
Interim City Engineer 
Sr. Project Manager 
City of Newport 
169 SW Coast Highway 
Newport. OR 97365 
P 541.57 4~3376 
F 541 •265-3301 
C 541-270-7515 

From: contact info <c9ntact@nyhussurveying.com> 
Sent: Wednesday, September 9, 2020 12:48 PM 
To: Chris Janigo <C.Janigo@NewportOregon.gov> 
Subject: Re: Survey Projects 

Hi Chris, 

I have a few questions before we can get accurate quotes together. 
1. For the golf course project: 
How would you like this easement staked? Official survey monuments at the ends, wood stakes down the sides, etc. 
Wood stakes on the ends and through the property. Stakes should skip over the fairway areas. Do you want us to just 
barely miss the building Yes. or what will control the angle of the easement as it goes across the the golf course from the 
point by the property corner on the West side Yes, match the alignment of the north side of 401.t St property line as your 
bearing angle. It appears that its mapped to miss the two tax lots on the East. Not sure what you are referring to. It has 
to go through a second property to hit Golf Course Drive. The second property is owned by the Golf Course as well. So 
technically there will be an easement on each property. Is that correct? 
2: Neff Street Sewer Extension: 
Have you contacted any of the adjacent land owners about this survey? If we must go S' into the neighboring properties 
(or potentially further if there are structures) then they'd have to j:)e notified, either by us or by the City. City will notify 
adjacent land owners once we have a contract and schedule in place. 

Virus-free. www.avg.com 

On Tue, Sep 8, 2020 at 6:09 PM Chris Janigo <C.Janigo@new portoregon.gov> wrote: 



r:ttiiilf~:2:::-~ Survey 8 feet past 
~ '--.,_,.edge of AC for 

City of Newport 
Engineering Department 
169 SW Coast Highway 
Newport, OR 97365 

Phone: 541-574-3366 

This map rs for infonnational use only ana is not suilable for legal. engineertng. or sur,eying pu,poses. 
It indudes daia from multiple sources. The Crty of Newpor1 assumes no responsibuly for its use ana 
users of this map are cautioned 10 verify all intonnalion with lhe Cily of Newpon Engineering Oepanment 
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City of Newport 
Engineering Department 
169 SW Coast Highway Phone: 541-574-3366 
Newport, OR 97365 

This map is for inf0m1ational use only and is not suitable for legal, engineefing, ~ _s_urvey(ng purposes. 
It includes data from multiple sources. The City of N~wpo~ assum_es no respons1b1l1ty for ~ts use and 
users of this map are cautioned to verify all informat10n w1lh the City of Newport Engmeenng Deparlment 
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EXHIBITC 
Consultant's Proposal 



Chris Janigo 

From: 
Sent: 

contact info <contact@nyhussurveying.com> 
Tuesday, September 15, 2020 12:34 PM 

To: Chris Janigo 
Subject: Re: Survey Projects 

Hi Chris, 

After looking over the projects this morning and seeing what kind of survey monuments are in the areas I've put 
together some quotes for you. 

Golf Course: $2,000 
Neff Survey: $11,000 
East Side of HWY 101: $4,500 

If you have any questions or concerns please let me know. 

- Steven Nyhus, PLS 

~ Virus-free. www.avg.co_m 

On Wed, Sep 9, 2020 at 1:33 PM contact info <contact@nyhussurveying.com> wrote: 
Thank you, Chris. I will get quotes together for you soon. 

- Steven Nyhus 

I 0 j' Virus-free. www.avg.com 

On Wed, Sep 9, 2020 at 1:06 PM Chris Janigo <C.Janigo@newportoregon.gov> wrote: 

Hi Gary, 

See notes below. 

All the Best, 

Chris Janigo, PE 

1 
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CERTIFICATE OF LIABILITY INSURANCE I DATE (MMIDDIYYYY) 

10/1212020 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER($), AUTHORIZED 

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the pollcy(ies) must have ADDITIONAL INSURED provisions or be endorsed. 
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policles may require an endorsement. A statement on 
this certificate does not confer rights to the certificate holder In lieu of such endorsement(s). 

PRODUCER NA~l~<;l Jerry Grady 

Bisnett Insurance r .. ~~NJ~ ., .. ,, (541 > s63-3241 I rt~ Nol: 
680 NW Hemlock iDDJ~ss, Jgrady@bisnett.com 

PO Box440 INSURER($) AFFORDING COVERAGE NAIC# 

wardport OR 97394 INSURERA: Twin City Fire Ins Company 29459 

INSURED INSURERB: Sentinel Insurance Company 11000 

Nyhus Surveying Inc INSURERC: The Hartford Insurance 

Po Box 206 INSURERD: 

INSURERE: 

Tidewater OR 97390 INSURERF: 

COVERAGES CERTIFICATE NUMBER: CL20101219359 REVISION NUMBER· 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT 'MTH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

IIN::,1< 
LTR TYPE Of INSURANCE JNSD WVD POLICY NUMBER IMMIDDlr~~~I POL~~ IMMID LIMITS 

X COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE s 1.000,000 

j Cl.AIMS-MADE [81 OCCUR 
un~ui- IU ru;;;.,,.l,.;;.u 

s 1.000,000 PREMISES !Ea occurrence) 

- MED EXP (Any one pessonl s 10.000 

A y 52SBAAC9616 03/2112020 03/2112021 PERSONAL & ADV INJURY s 1.000,000 -GEN'LAGGREGATE LIMIT APPLIES PER GENERAL AGGREGATE s 2.000,000 

f:8j POLICY □ j:c?r □ LOC PRODUCTS • COMP/OP AGG s 2 000,000 

OTHER. UMBRELLA s 1 000,000 

AUTOMOBILE LIABILITY &~'!!~~u51NGLE LIMIT s 1.000,000 - ANY AUTO BODILY INJURY (Per person] s - O'M'IED X SCHEDULED B 52UECPR5050 03/21/2020 03/21/2021 BODILY INJURY (Per accident) s 

x AUTOS ONLY 
- t~1~'M'IED HIRED PROPERTY DAMAGE $ 

AUTOS ONLY _2S AUTOSONLY /Per accidenll - Uninsured motorist s 1.000,000 

UMBRELLA LIAB 
............................. ,::, ............ 

HOCCUR EACH OCCURRENCE s - EXCESSLIAB CLAIMS-MADE AGGREGATE $ 

OED I I RETENTION $ s 
WORKERS COMPENSATION I PER I I OTH-
ANO EMPLOYERS' LIABILITY STATUTE ER 

Y/N s 1,000,000 
A ANY PROPRIETOR/PARTNER/EXECUTIVE 

~ NIA 52WECPK1037 08/01/2020 08/01/2021 E.L EACHACCIDENT 
OFFICER/MEMBER EXCLUDED? 
(M1nd1tory In NH) E.l. DISEASE • EA EMPLOYEE s 1.000,000 
II yes, describe under s 1.000,000 DESCRIPTION OF OPERATIONS below EL DISEASE - POLICY LIMIT 

C 03067210 06/03/2020 06/03/2021 

DESCRIPTION Of OPERATIONS/ LOCATIONS/ VEHICLES (ACORD 101, AddHlon•I Rem1rtcs Schedule, m•i, be 1tt1ched If more space Is required) 

The City of Newport, its officers, directors and employees are recognized as Additional Insured with respect to this agreement. Coverage will be endorsed to 
provide a per project aggregate. 

CERTIFICATE HOLDER CANCELLATION 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 

City of Newport ACCORDANCE WITH THE POLICY PROVISIONS. 

169 SW Coast Hwy 
AUTHORIZED REPRESENTATIVE 

Newport OR 97365 I , .,. ~ -- /1 ' ~..:d~I I "' © 1988-2015ACORD CORPORATION. All rights reserved. 

ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD 



AUTHORIZATION FOR 
AGREEMENTS, MOUs, OR 

OTHER DOCUMENTS OBLIGATING 
THE CITY 

All contracts, agreements, grant agreements, memoranda of understanding, or any document 
obligating the city (with the exception of purchase orders), requires the completion of this 
form. The City Manager will sign these documents after all other required information and 
signatures are obtained. 

Document: Professional Services Agreement - (A} Neff St Survey, (B} Agate Beach Golf Course 
Waterline Easement, (C) NW 25th St to NE 36th St Sidewalk Survey. 
Date: 9115120 

Statement of Purpose: Professional land Surveying Agreement with Nyhus Surveying for Survey 
services on three Public Works Pr·~ ·cts. . 

Department Head Signature: - -~...-;'----------------------

Remarks, if any: ___________________________ _ 

City Attorney Review and Signature: ___________ _ Date: ____ _ 

Other Signatures as Requested by the City Attorney: ______________ _ 
Name/Position 
Date: 

Signature 
ti Budget Confirmed: Yes □ No □ NIA 

Certificate of Insurance Attached: Yes M No 0 NIA □ 

City Council Approval Needed: Yes □ No ~ Date: 

After all the above requested information is complete and signatures obtained, return this form, 
along with the original document to the City Manager for signature. No documents should be 
executed prior to the City Mana rlaypr1'ayis evidenced by signature of this ~ ocum~nt. 

City Manager Signature: -+--,I'#---~-~----- Date: / 0 / -f 2.t.J 

Once all signatures and certificates of insurance have been obta1ned, return this document, along 
with the original, fully-executed agreement, MOU, or other document to the City Recorder. A copy 
of grant agreement and a11 project funding documents, must be forwarded to the Finance 
Department for tracking and =~dit ,,poses. 

City Recorder Signature: ~ Date: ~fjl,?t?;?t) 
Date posted on website: ~ { 0/J-I /2,D 

J 

Sign-Off Sheet for Documents Obligating the City- Rev. 1/18 


