CITY OF NEWPORT, OREGON
PROFESSIONAL SERVICES AGREEMENT

Engineer of Record
THIS AGREEMENT is between City of Newport, an Oregon municipal corporation (City), and Stantec
Consulting Services, Inc., a Colorado corporation, which is registered to practice Civil Engineering in the
State of Oregon (Consultant).

RECITALS

A. Pursuant to public contracting rule 137-048-0220, the City of Newport (City} solicited proposals
for professional Consulting services to assist the City in Engineering Services.

B. After reviewing all proposals, the City has selected Stantec Consulting Services, Inc. (Consultant)
as a Consultant of Record to provide the proposed services.

C. Consultant is willing and qualified to perform such services.
TERMS OF AGREEMENT
1. Consultant's Scope of Services

Consultant shall perform professional Consulting services related to Civil Engineering. The City is free to
utilize other Consultants or consultant as it deems appropriate,

2. Effective Date and Duration

This agreement is effective on execution by both parties and shall expire, unless otherwise terminated
or extended, after three years. The parties may extend the term by mutual agreement.

3. Consultant's Fee and Schedules
A. Fee

Fees for services under this Agreement shall be based on time and materials and pursuant to the
rates shown in Exhibit A. Consultant may increase the rates shown in Exhibit A on an annual
basis, subject to the written approval of the City. Consultant will alert the City when Consultant
is increasing its fees. Consultant will bill for progress payments on a monthly basis. In order to
determine the maximum monetary limit for each task, Consultant will submit a schedule and a
labor hour estimate based on the rates shown in Exhibit A. Consultant will invoice monthly
progress payments based on actual time worked on the project. The maximum monetary fimit
will not be exceeded without prior written approval by the City. Projects partially completed
may be paid for in proportion to the degree of completion.

Consultant will be reimbursed for direct charges such as the cost of printing, postage, delivery
services, and subconsultant fees. Unless specifically noted in the Task Order, direct charges will
be billed at cost without any markup. Office expenses such as computer cost, telephone calls,
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and overhead expenses are incidental and are included in the hourly rates shown in Exhibit A.
B. Payment Schedule for Basic Fee

Payments shall be made within 30 days of receipt of monthly billings based on the work
completed. Payment by the City shall release the City from any further obligation for payment to
the Consultant for service or services performed or expenses incurred as of the date of the
statement of services. Payment shall be made only for work actually completed as of the date of
invoice. Payment shall not be considered acceptance or approval of any work or waiver of any
defects therein.

C. Payment for Contingency Tasks

When agreed to in writing by the City, the Consultant shall provide services described as
Contingency Tasks in a Task Order.

D. Certified Cost Records

Consultant shall furnish certified cost records for all billings to substantiate all charges.
Consultant’s accounts shall be subject to audit by the City. Consultant shall submit billings in a
form satisfactory to the City. At a minimum, each billing shall identify the Task Order under such
work is performed, work completed during the billing period, percentage of work completed to
date, and percentage of budget used to date for each task.

E. tdentification
Consultant shall furnish to the City its employer identification number.
F. Payment — General

1) Consultant shall pay to the Department of Revenue all sums withheld from
employees pursuant to ORS 316.167.

2) Consultant shall pay employees at least time and a half pay for all overtime
worked in excess of 40 hours in any one week except for individuals under the
contract who are excluded under ORS 653.010 to 653.261 or under 29 USC
sections 201 to 209 from receiving overtime. Any subcontractors utilized by
Consultant under this Agreement will be paid according to the then prevailing
wage.

3) Consultant shall promptly, as due, make payment to any person, co-partnership,
association or corporation, furnishing medical, surgical and hospital care or
other needed care and attention incident to sickness or injury to the employees
of Consultant or all sums which Consultant agrees to pay for such services and
all moneys and sums which Consultant cotlected or deducted from the wages of
employees pursuant to any law, contract or agreement for the purpose of
providing or paying for such service.

PROFESSIONAL SERVICES AGREEMENT (rev. 2/2021)
Page 2 of 19



G.

4)

5)

Consultant shall make payments promptly, as due, to all persons supplying
services or materials for work covered under this contract. Consultant shall not
permit any lien or claim to be filed or prosecuted against the City on any
account of any service or materials furnished.

If Consultant fails, neglects or refuses to make prompt payment of any claim for
labor, materials, or services furnished to Consultant, sub-consultant or
subcontractor by any person as such claim becomes due, City may pay such
claim and charge the amount of the payment against funds due or to become
due to the Consultant. The payment of the claim in this manner shall not relieve
Consultant or its surety from obligation with respect to any unpaid claims.

Schedule

Consultant shall provide services under this Agreement in accordance with the Project Schedule.

4, Ownership of Plans and Documents: Records; Confidentiality

A,

Definitions. As used in this Agreement, the following terms have the meanings set forth

below:

1)

2)

3}

Consultant Intellectual Property means any intelfectual property owned by
Consultant and developed independently from this Agreement that is applicable
to the Services or included in the Work Product,

Third Party Intellectual Property means any intellectual property owned by
parties other than City or Consultant that is applicable to the Services or
included in the Work Product,

Work Product means the Services Consultant delivers or is required to deliver to
City under this Agreement. Work Product includes every invention, discovery,
work of authorship, trade secret or other tangible or intangible item and all
intellectual property rights therein, and all copies of plans, specifications,
reports and other materials, whether completed, partially completed or in draft
form.

Work Product

1)

Except as provided elsewhere in this Agreement, all Work Product created by
Consultant pursuant to this Agreement, including derivative works and
compilations, and whether or not such Work Product is considered a “work
made for hire” or an employment to invent, shall be the exclusive property of
City. City and Consultant agree that such original works of authorship are “work
made for hire” of which City is the author within the meaning of the United
States Copyright Act. To the extent that City is not the owner of the intellectual
property rights in such Work Product, Consultant hereby irrevocably assigns to
City any and all of its rights, title, and interest in all original Work Product
created pursuant to this Agreement, whether arising from copyright, patent,
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2)

3)

4)

5)

6)

7)

trademark, trade secret, or any other state or federal intellectual property law
or doctrine. Upon City’s reasonable request, Consultant shall execute such
further documents and instruments necessary to fully vest such rights in City.
Consultant forever waives any and all rights relating to original Work Product
created pursuant to this Agreement, including without limitation, any and all
rights arising under 17 USC §106A or any other rights of identification of
authorship or rights of approval, restriction or limitation on use or subsequent
modifications.

In the event Consuitant Intellectual Property is necessary for the use of any
Work Product, Consultant hereby grants to City an irrevocable, non-exclusive,
non-transferable, perpetual, royalty-free license to use Consultant Intellectual
Property, including the right of City to authorize contractors, Consultants and
others to use Consultant Intellectual Property, for the purposes described in this
Agreement.

In the event Third Party intellectual Property is necessary for the use of any
Work Product, Consultant shall secure on City’s behalf and in the name of City,
an irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license
to use the Third Party Intellectual Property, including the right of City to
authorize contractors, Consultants and others to use the Third Party Intellectual
Property, for the purposes described in this Contract.

In the event Work Product created by Consultant under this Agreement is a
derivative work based on Consultant Intellectual Property or is a compilation
that includes Consultant Intellectual Property, Consultant hereby grants to City
an irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license
to use the pre-existing elements of Consultant Intellectual Property employed in
the Work Product, including the right of City to authorize contractors,
Consultants and others to use the pre-existing elements of Consultant
Intellectual Property employed in a Work Product, for the purposes described in
this Agreement,

In the event Work Product created by Consultant under this Agreement is a
derivative work based on Third Party Intellectual Property, or a compilation that
includes Third Party Intellectual Property, Consultant shall secure on City’s
behalf and in the name of City an irrevocable, non-exclusive, non-transferable,
perpetual, royalty-free license to use the pre-existing elements of the Third
Party Intellectual Property, including the right to authorize contractors,
Consultants and others to use the pre-existing elements of the Third Party
Intellectual Property, for the purposes described in this Agreement.

To the extent permitted by the Oregon Constitution and by the Oregon Tort
Claims Act, Consultant shall be indemnified and held harmless by City from
liability arising out of re-use or alteration of the Work Product by City which was
not specifically contemplated and agreed to by the Parties in this Agreement.

Consultant may refer to the Work Product in its brochures or other literature
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C.

that Consultant utilizes for advertising purposes and, unless otherwise specified,
Consultant may use standard line drawings, specifications and calculations on
other, unrelated projects.

Confidential Information

1)

2}

Consultant acknowledges that it or its employees, Sub-Consultants,
subcontractors or agents may, in the course of performing their responsibilities
under this Agreement, be exposed to or acquire information that is the
confidential information of City or City’s residents. Any and all information
provided by City and marked confidential, or identified as confidential in a
separate writing, that becomes available to Consultant or its employees, Sub-
Consultants, subcontractors or agents in the performance of this Agreement
shall be deemed to be confidential information of City (“Confidential
Information”). Any reports or other documents or items, including software,
that result from Consultant’s use of the Confidential Information and any Work
Product that City designates as confidential are deemed Confidential
Information. Confidential Information shall be deemed not to include
information that: (a) is or becomes (other than by disclosure by Consultant)
publicly known; (b} is furnished by City to others without restrictions similar to
those imposed by this Agreement; (c} is rightfully in Consultant’s possession
without the obligation of nondisclosure prior to the time of its disclosure under
this Agreement; (d) is obtained from 2 source other than City without the
obligation of confidentiality; (e} is disclosed with the written consent of City; or
{f) is independently developed by employees or agents of Consultant who can
be shown to have had no access to the Confidential Information; or (g} is
required to be disclosed by law, subpoena, or other court order.

Consultant agrees to hold Confidential information in strict confidence, using at
least the same degree of care that Consultant uses in maintaining the
confidentiality of its own confidential information, and not to copy, reproduce,
sell, assign, license, market, transfer or otherwise dispose of, give, or disclose
Confidential information to third parties or use Confidential Information for any
purposes whatsoever other than the provision of Services to City under this
Agreement, and to advise each of its employees, Sub-Consultants,
subcontractors and agents of their obligations to keep Confidential Information
confidential. Consultant shall use its best efforts to assist City in identifying and
preventing any unauthorized use or disclosure of any Confidential Information.
Without limiting the generality of the foregoing, Consultant shall advise City
immediately in the event Consultant learns or has reason to believe that any
person who has had access to Confidential Information has violated or intends
to violate the terms of this Agreement and Consultant will at its expense
cooperate with City in seeking injunctive or other equitable relief in the name of
City or Consultant against any such person. Consultant agrees that, except as
directed by City, Consultant will not at any time during or after the term of this
Agreement disclose, directly or indirectly, any Confidential Information to any
person, except in accordance with this Agreement, and that upon termination of
this Agreement or at City’s request, Consultant will turn over to City all
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documents, papers, and other matter in Consultant's possession that embody
Confidential Information.

3) Consultant acknowledges that breach of this Section 4, including disclosure of
any Confidential Information, will give rise to irreparable injury to City that is
inadequately compensable in damages. Accordingly, City may seek and obtain
injunctive relief against the breach or threatened breach of this Section 4, in
addition to any other legal remedies that may be available. Consultant
acknowledges and agrees that the covenants contained herein are necessary for
the protection of the legitimate business interests of City and are reasonable in
scope and content.

5 Assignment/Delegation

Neither party shall assign or transfer any interest in or duty under this Agreement without the written
consent of the other. If City agrees to assignment of tasks to a subcontractor, Consultant shall be fully
responsible for the acts or omissions of any subcontractors. Any approval of a subcontractor does not
create a contractual relationship between the subcontractor and City.

6. Consultant is Independent Contractor

A,

The City’s project director, or designee, shall be responsible for determining whether
Consultant’s work product is satisfactory and consistent with this Agreement, but
Consultant is not subject to the direction and control of the City. Consultant shall be an
independent contractor for all purposes and shall not be entitled to compensation other
than the compensation provided for under Section 3 of this Agreement. The City’s
acceptance of the work product as satisfactory does not relieve the Consultant from
responsibility for any errors in the work product.

Consultant is an independent contractor and not an employee of City. Consultant
acknowledges Consultant’s status as an independent contractor and acknowledges that
Consultant is not an employee of the City for purposes of workers compensation law,
public employee benefits law, or any other law. All persons retained by Consultant to
provide services under this Agreement are employees of Consultant and not of City.
Consultant acknowledges that it is not entitled to benefits of any kind to which a City
employee is entitled and that it shall be solely responsible for workers compensation
coverage for its employees and ali other payments and taxes required by law.
Furthermore, in the event that Consultant is found by a court of law or an administrative
agency to be an employee of the City for any purpose, City shall be entitled to offset
compensation due, or to demand repayment of any amounts paid to Consultant under
the terms of the Agreement, to the full extent of any benefits or other remuneration
Consultant receives (from City or third party) as a result of the finding and to the full
extent of any payments that City is required to make as a result of the finding.

The Consultant represents that no employee of the City or any partnership or
corporation in which a City employee has an interest, has or will receive any
remuneration of any description from the Consultant, either directly or indirectly, in
connection with the letting or performance of this Agreement, except as specifically

PROFESSIONAL SERVICES AGREEMENT (rev. 2/2021)

Page 6 of 19



declared in writing.

Consultant and its employees, if any, are not active members of the Oregon Public
Employees Retirement System.

Consultant certifies that it currently has a City business license or will obtain one prior to
delivering services under this Agreement.

Consultant is not an officer, employee, or agent of the City as those terms are used in
ORS 30.265.

7. Indemnity

A.

The City has relied upon the professional ability and training of the Consultant as a
material inducement to enter into this Agreement. Consultant represents to the City
that the work under this Agreement will be performed in accordance with the
professional standards of skill and care ordinarily exercised by members of the Civil
Engineering profession under similar conditions and circumstances as well as the
requirements of applicable federal, state and local laws, it being understood that
acceptance of an Consultant’s work by the City shall not operate as a waiver or release.
Acceptance of documents by City does not relieve Consultant of any responsibility for
design deficiencies, errors or omissions.

Consultant shall defend, hold harmless and indemnify the City, its officers, agents, and
employees from all claims, suits, or actions to the extent caused by the negligent or
otherwise wrongful acts or omissions of Consultant or its subcontractors, sub-
Consultants, agents or employees under this Agreement. This indemnification does not
extend to indemnification for negligent or otherwise wrongful acts or omissions of the
City. If any aspect of this indemnity shall be found to be illegal or invalid for any reason
whatsoever, the illegality or invalidity shall not affect the validity of the remainder of
this indemnification.

Consultant shall save and hold harmless the City, its officers, agents, and employees
from all claims, suits, or actions and all expenses incidental to the investigation and
defense thereof, to the extent caused by the professional negligent acts, errors or
omissions of Consultant or its subcontractors, sub-Consultants, agents or employees in
performance of professional services under this Agreement. Any design work by
Consultant that results in a design of a facility that does not comply with applicable laws
including accessibility for persons with disabilities shall be considered a professionally
negligent act, error or omission.

As used in subsections B and C of this section, a claim for professional responsibility is a
claim made against the City in which the City’s alleged liability results directly, in whole
or in part, from the quality of the professional services provided by Consuitant,
regardless of the type of claim made against the City. A claim for other than professional
responsibility is a claim made against the City in which the City’s alleged liability results
from an act or omission by Consultant unrelated to the quality of professional services
provided by Consultant.
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8. Insurance

Consultant and its subcontractors shall maintain insurance acceptable to City in full force and effect
throughout the term of this Agreement as detailed in this section. The insurance shall cover all risks
arising directly or indirectly out of Consultant's activities or work hereunder, including the operations of
its subcontractors of any tier.

The policy or policies of insurance maintained by the Consultant and its subcontractors shall provide at
least the following limits and coverages:

A. Commercial General Liability Insurance

Comprehensive General Liability Insurance covering Bodily Injury and Property Damage on an
“occurrence” form with policy limits of at least per occurrence. This coverage shall include
Contractual Liability insurance for the indemnity provided under this Agreement in an amount
of $2,000,000.

B. Professional Liability

Professional Liability Insurance covering any damages caused by an error, omission or any
negligent acts. Combined single limit per claim shall not be less than $1,300,000, or the
equivalent. Annual aggregate limit shall not be less than $2,000,000 and filed on a “claims-
made” form,

C. Commercial Automobile Insurance

Commercial Automobile Liability coverage on an “occurrence” form including coverage for all
owned, hired, and non-owned vehicles. The Combined Single Limit per occurrence shall not be
less than $1,300,000.

D. Workers’ Compensation Insurance

The Consultant, its subcontractors, if any, and all employers providing work, labor or materials
under this Agreement are subject employers under the Oregon Workers’ Compensation Law and
shall comply with ORS 656.017, which requires them to provide workers’ compensation
coverage that satisfies Oregon law for all their subject workers. Out-of-state employers must
provide Oregon workers’ compensation coverage for their workers who work at a single location
within Oregon for more than 30 days in a calendar year. Consultants who perform work without
the assistance or labor of any employee need not obtain such coverage.

E. Additional Insured Provision
The Commercial General Liability Insurance Policy shall include the City its officers, directors,
and employees as additional insureds with respect to this Agreement. Coverage will be

endorsed to provide a per project aggregate.

F. Extended Reporting Coverage
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If any of the liability insurance is arranged on a “claims made” basis, Extended Reporting
coverage will be required at the completion of this Agreement to a duration of 24 months or the
maximum time period the Consultant’s insurer will provide if less than 24 months. Consultant
will be responsible for furnishing certification of Extended Reporting coverage as described or
continuous “claims made” liability coverage for 24 months following Agreement completion.
Continuous “claims made” coverage will be acceptable in lieu of Extended Reporting coverage,
provided its retroactive date is on or before the effective date of this Agreement. Coverage will
be endorsed to provide a per project aggregate.,

G. Notice of Cancellation

There shall be no canceilation, material change, exhaustion of aggregate limits or intent not to
renew insurance coverage without 30 days’ written notice to the City. Any failure to comply with
this provision will not affect the insurance coverage provided to the City. The 30 days’ notice of
cancellation provision shall be physically endorsed on to the policy.

H. Insurance Carrier Rating

Coverage provided by the Consultant must be underwritten by an insurance company deemed
acceptable by the City. The City reserves the right to reject all or any insurance carrier(s) with an
unacceptable financial rating.

l. Certificates of Insurance

As evidence of the insurance coverage required by the Agreement, the Consultant shall furnish a
Certificate of Insurance to the City. No Agreement shall be effected until the required
certificates have been received and approved by the City. The certificate will specify and
document all provisions within this Agreement. A renewal certificate will be sent to the address
below ten days prior to coverage expiration.

J. Primary Coverage Clarification

The parties agree that Consultant’s coverage shall be primary to the extent permitted by law.
The parties further agree that other insurance maintained by the City is excess and not
contributory insurance with the insurance required in this section.

K. Copy of Pdlicy or Certificate of Insurance

A cross-liability clause or separation of insureds clause will be included in the general liability
policy required by this Agreement. Consultant shall furnish City with at least 30-days written
notice of cancellation of, or any modification to, the required insurance coverages. A copy of
each insurance policy, certified as a true copy by an authorized representative of the issuing
insurance company, or at the discretion of City, in lieu thereof, a certificate in form satisfactory
to City certifying to the issuance of such insurance shall be forwarded to:

Chris Janigo, PE
Acting City Engineer
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City of Newport
169 SW Coast Highway
Newport, OR 97365

Thirty days’ cancellation notice shall be provided City by certified mail to the name at the
address listed above in event of cancellation or non-renewal of the insurance. The procuring of
the required insurance shall not be construed to limit Consultant’s liability under this
agreement. The insurance does not relieve Consultant’s obligation for the total amount of any
damage, injury, or loss caused by negligence or neglect connected with this Agreement.

9. Termination Without Cause

At any time and without cause, City shall have the right in its sole discretion, to terminate this
Agreement by giving notice to Consultant. If City terminates the Agreement pursuant to this section,
Consultant shall be entitled to payment for services provided prior to the termination date.

10. Termination with Cause

A,

City may terminate this Agreement effective upon delivery of written notice to
Consultant, or at such later date as may be established by City, under any of the
following conditions:

1)

2)

3)

If City funding from federal, state, local, or other sources is not obtained and
continued at levels sufficient to allow for the purchase of the indicated quantity
of services. This Agreement may be modified to accommodate a reduction in
funds.

If Federal or State regulations or guidelines are modified, changed, or
interpreted in such a way that the services are no longer allowable or
appropriate for purchase under this Agreement.

If any license or certificate required by law or regulation to be held by
Consultant, its subcontractors, agents, and employees to provide the services
required by this Agreement is for any reason denied, revoked, or not renewed.

Any termination of this agreement under paragraph (A} shall be without prejudice to
any obligations or liabilities of either party already accrued prior to such termination.

City, by written notice of default (including breach of Agreement) to Consultant, may
terminate this Agreement:

1)

2)

if Consultant fails to provide services called for by this Agreement within the
time specified, or

If Consultant fails to perform any of the other provisions of this Agreement, or
fails to pursue the work as to endanger performance of this Agreement in
accordance with its terms, and after receipt of written notice from City, fails to
correct such failures within ten days or such other period as City may authorize.
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C. If City terminates this Agreement, it shall pay Consultant for all undisputed invoices
tendered for services provided prior to the date of termination.

D. Damages for breach of Agreement shall be those allowed by Oregon law, reasonable
and necessary attorney fees, and other costs of litigation at trial and upon appeal.

11. Non-Waiver

The failure of City to insist upon or enforce strict performance by Consultant of any of the terms of this
Agreement or to exercise any rights hereunder, should not be construed as a waiver or relinquishment
to any extent of its rights to assert or rely upon such terms or rights on any future occasion.

12, Notice

All notices, bills and payments shall be made in writing and may be given by personal delivery, mail, or

by fax. Payments may be made by personal delivery, mail, or electronic transfer. The following
addresses shall be used to transmit notices, bills, payments, and other information:

IF TO CITY OF NEWPORT IF TO CONSULTANT

Chris Janigo, PE Dick Talley, PE

Acting City Engineer Oregon Area Manager

City of Newport Stantec Consulting Services, Inc.
169 SW Coast Highway 601 SW 2™ Ave

Newport, OR 97365 Suite 1400

541-574-3366 Portland, OR 97204-3128
c.janigo@newportoregon.gov 503-226-7377

richard.talley@stantec.com

The date of deposit in the mail shall be the notice date for first class mail. All other notices, bills and
payments shall be effective at the time of actual delivery. Changes may be made in the names and
addresses of the person to whom notices, bills and payments are to be given by giving written notice
pursuant to this paragraph,

13. Merger

This writing is intended both as a final expression of the Agreement between the parties with respect to
the included terms and as a complete and exclusive statement of the terms of the Agreement. No
modification of this Agreement shall be effective unless and until it is made in writing and signed by
both parties.

14, Force Majeure

Neither City nor Consultant shall be considered in default because of any delays in completion and
responsibilities hereunder due to causes beyond the control and without fault or negligence on the part
of the parties so disenabled, including but not restricted to, an act of God or of a public enemy, civil
unrest, volcano, earthquake, fire, flood, epidemic, quarantine restriction, area-wide strike, freight
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embargo, unusually severe weather or delay of subcontractors or supplies due to such cause; provided
that the parties so disenabled shall within ten days from the beginning of such delay, notify the other
party in writing of the cause of delay and its probable extent. Such notification shall not be the basis for
a claim for additional compensation. Each party shall, however, make all reasonable efforts to remove or
eliminate such a cause of delay or default and shall, upon cessation of the cause, diligently pursue
performance of its obligation under the Agreement.

15. Non-Discrimination

Consultant agrees to comply with all applicable requirements of federal and state statutes, rules, and
regulations. By way of example only, Consuitant also shall comply with the Americans with Disabilities
Act of 1990, ORS 659A.142, and all regulations and administrative rules established pursuant to those
laws.

16. Errors

Consultant shall perform such additional work as may be necessary to correct errors in the work
required under this Agreement without undue delays and without additional cost.

17. Extra Work

Extra work or work on Contingency Tasks is not authorized unless the City authorizes the additional or
contingency work in writing. Failure of Consultant to secure written authorization for extra work shall
constitute a waiver of all right to adjustment in the Agreement price or Agreement time due to
unauthorized extra work and Consultant shall be entitled to no compensation for the performance of
any extra work not authorized in writing.

18. Governing Law

This Agreement shall be governed by and construed in accordance with the laws of the State of Oregon,
without regard to conflict of law principles. Any action or suits involving any question arising under this
Agreement must be brought in the appropriate court of the State of Oregon, and the parties hereby
consent to venue in Lincoln County Circuit Court, Oregon, unless exclusive jurisdiction is in federal court,
in which case venue shall be in federal district court for the District of Oregon.

19, Compliance with Applicable Law

Consultant shall comply with all federal, state, and local laws and ordinances applicable to the work
under this Agreement, including but not limited to those set forth in ORS 279A, 279B and 279C. While all
required contractual provisions are included in Exhibit B, Consultant shall be familiar with and
responsible for compliance with all other applicable provisions of the Oregon Public Contracting Code.

20. Conflict Between Terms

This document shall control in the event of any conflict in terms between this document and the RFP
and/or proposal.

21. Access to Records
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City shall have access to the books, documents, papers and records of Consultant that are directly
pertinent to this Agreement for the purpose of making audit, examination, excerpts and transcripts.

22. Audit

Consultant shall maintain records to assure conformance with the terms and conditions of this
Agreement, and to assure adequate performance and accurate expenditures within the Agreement
period. Consultant agrees to permit City or its duly authorized representatives to audit all records
pertaining to this Agreement to assure the accurate expenditure of funds.

23, Severability

In the event any provision or portion of this Agreement is held to be unenforceable or invalid by any
court of competent jurisdiction, the validity of the remaining terms and provisions shall not be affected
to the extent that it did not materially affect the intent of the parties when they entered into the
Agreement.

24. Industrial Accident Fund Payment

Consultant shall pay all contributions or amount due the Industrial Accident Fund that Consultant or
subcontractors incur during the performance of this Agreement.

25. Arbitration

All claims, disputes, and other matters in question between the City and Consultant arising out of, or
relating to this Contract, including rescission, reformation, enforcement, or the breach thereof except
for claims which may have been waived by the making or acceptance of final payment, may be decided
by binding arbitration in City’s sole discretion, in accordance with the Oregon Uniform Arbitration Act,
ORS 36.600, et seq. and any additional rules mutually agreed to by both parties. If the parties cannot
agree on rules within ten (10) days after the notice of demand, the presiding judge of the Lincoln County
Circuit Court will establish rules to govern the arbitration,

A claim by Consultant arising out of, or relating to this Contract must be made in writing and delivered
to the City Administrator not less than 30 days after the date of the occurrence giving rise to the claim.
Failure to file a claim with the City Administrator within 30 days of the date of the occurrence that gave
rise to the claim shall constitute a waiver of the claim. A claim filed with the City Administrator will be
considered by the City Board at the Board’s next regularly scheduled meeting. At that meeting the Board
will render a written decision approving or denying the claim. If the claim is denied by the Board, the
Consultant may file a written request for arbitration with the City Administrator. No demand for
arbitration shall be effective until the City Board has rendered a written decision denying the underlying
claim. No demand for arbitration shail be made later than thirty (30} days after the date on which the
City has rendered a written decision on the underlying claim. The failure to demand arbitration within
said 30 days shall result in the City Board’s decision being binding upon the City and Consultant.

Notice of demand for arbitration shall be filed in writing with the other party to the agreement, subject
to applicable statutes of limitation, except as set forth above. The City, if not the party demanding
arbitration, has the option of allowing the matter to proceed with binding arbitration or by written
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notice within five (5) days after receipt of a demand for arbitration, to reject arbitration and require the
Consultant to proceed through the courts for relief. If arbitration is followed, the parties agree that the
award rendered by the arbitrators will be final, judgment may be entered upon it in any court having
jurisdiction thereof, and will not be subject to modifications or appeal except to the extent permitted by
Oregon law.

26. Attorney Fees

If suit, action or arbitration is brought either directly or indirectly to rescind, reform, interpret or enforce
the terms of this contract, the prevailing party shall recover and the losing party hereby agrees to pay
reasonable attorney fees incurred in such proceeding, in both the trial and appellate courts, as well as
the costs and disbursements. Further, if it becomes necessary for City to incur the services of an
attorney to enforce any provision of this contract without initiating litigation, Consultant agrees to pay
City’s attorney fees so incurred. Such costs and fees shall bear interest at the maximum legal rate from
the date incurred until the date paid by losing party.

27. Complete Agreement

This Agreement and any exhibit(s) hereto and any and all Task Orders executed by the parties constitute
the entire agreement between the parties. No waiver, consent, modification, or change of terms of this
Agreement shall bind either party unless in writing and signed by both parties. Any waiver, consent,
modification, or change if made, shall be effective only in specific instances and for the specific purpose
given. There are no understandings, agreements, or representations, oral or written, not specified
herein regarding this Agreement. In the event of a conflict between the documents comprising this
Agreement, interpretation shall occur in the following manner: 1) each individual Task Order; 2) this
Agreement and any exhibits hereto; and 3) the RFP and Response. The following exhibits are attached to
and incorporated into this Agreement:

A Exhibit A — Consultant’s Fee Schedule
8. Exhibit B — Oregon Public Contracting Code/required contractual provisions
C. Exhibit C — Consultant of Record RFP and Consultant’s Proposal
28. Miscellaneous
A, Consultant agrees that news releases and other publicity relating to the subject of this
Agreement will be made only with the prior written consent of City.
B. Consultant shall comply with all virus-protection, access control, back-up, password, and

other security and other information technology policies of City when using, having
access to, or creating systems for any of City’s computers, data, systems, personnel, or
other information resources.

C. Consultant will include in all contracts with subcontractors appropriate provisions as
required by ORS 275C.580.
D. Consultant will comply with environmental and natural resources regulations as set

forth in ORS 279B.225 and regulations relating to the salvaging, recycling, composting or
mulching yard waste material, and salvage and recycling of construction and demolition
debris as set forth in ORS 279B.225 and 279C.510.
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By their signatures hereunder, the parties acknowledge they have read and understand this
Agreement and agree to be bound by its terms. This Agreement is effective on the date last signed

below by a party below:

Tm? T
Spencer R. Nebel, City Manager

Date: 05//( /2/
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Stantec ;nsulting Services, Inc.:
By:

Dick Talley, PE, PMP

Its:

Date: _20 April 2021




EXHIBIT A
CONSULTANT’S FEE SCHEDULE
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2021 Fee Schedule

STANTEC FEE SCHEDULE
City of Newport On-Call Agreement

Table 1: Professional Services Hourly Fee

Labor Classification Project Billing Hourly Rate
Project Controls/Accounting/Admin $110.00
Designer $125.00
Staff Engineer (EIT) $ 150.00
Project Engineer (PE) $ 200.00
| Project Technical Lead $ 245.00
Contract Manager or QA/QC $ 250.00

The above hourly rates are effective January 1, 2021 through December 31, 2021. Rates will be
adjusted annually based on indices recognized by the City.

Table 2: Non-Salary Costs

ODC Project Billing Rates
Subconsultants At Cost plus 12%
Travel (Lodging, rental cars only) At Cost
Vehicle Mileage At Cost

| Employee Expenses (meals, associated project costs, etc.) At Cost
Health, Safety, and Equipment InciudedBiri;"t:g g;‘:je?t Heuy




(1)

(2)

(3)

(4)

(5)

(6)

(7}

(8)

()

EXHIBIT 8
Oregon Public Contracting Requirements
ORS CHAPTERS 2798 AND 279C REQUIREMENTS

Contractor shall pay promptly, as due, all persons supplying labor or materials for the
prosecution of the work provided for in the contract, and shall be responsible for such payment
of all persons supplying such labor or material to any Subcontractor. ORS 279B.220(1);
279C.505(1)(a)

Contractor shall promptly pay all contributions or amounts due the Industrial Accident Fund
from such Contractor or Subcontractor incurred in the performance of the contract. ORS
279B.220(2); 279C.505(1)(b)

Contractor shall not permit any lien or claim to be filed or prosecuted against the Contracting
Agency on account of any labor or material furnished and agrees to assume responsibility for
satisfaction of any such lien so filed or prosecuted. ORS 279B.220(3); 279€.505(1)(c)

Contractor and any Subcontractor shall pay to the Department of Revenue all sums withheld
from employees pursuant to ORS 316.167. ORS 279B.220(4); 279C.505(1){(d)

Contractor agrees that if Contractor fails, neglects or refuses to make prompt payment of any
claim for labor or materials furnished to the Contractor or a Subcontractor by any person in
connection with the contract as such claim becomes due, the City may pay such claim to the
persons furnishing the labor or material and charge the amount of payment against funds due
or to become due Contractor by reason of the contract. The payment of a claim in the manner
authorized hereby shall not relieve the Contractor or his surety from his or its obligation with
respect to any unpaid claim. If the City is unable to determine the validity of any claim for labor
or material furnished, the City may withhold from any current payment due Contractor an
amount equal to said claim until its validity is determined and the claim, if valid, is paid. ORS
279C.515

Contractor shall promptly, as due, make payment to any person, copartnership, association, or
corporation, furnishing medical, surgical and hospital care or other needed care and attention,
incident to sickness or injury, to employees of such Contractor, of all sums which the Contractor
agrees to pay for such services and all monies and sums which the Contractor collected or
deducted from the wages of employees pursuant to any law, contract or agreement for the
purpose of providing or paying for such service. ORS 279B.230{1); 279C.530(1)

All subject employers working under the contractor are either employers that will comply with
ORS 656.017, or employers that are exempt under ORS 656.126. ORS 279B.230(2); 279C.530(2)

Contractor shall pay employees for overtime work performed under the contract in accordance
with ORS 653.010 to 653.261 and the Fair Labor Standards Act of 1938 (29 USC 201, et seq). ORS
279B.235(3); 279C.520(3)

The Contractor must give notice to employees who work on this contract in writing, either at the
time of hire or before commencement of work on the contract, or by posting a notice in a
location frequented by employees, of the number of hours per day and the days per week that
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(10)

(11)

(12)

(13)

(14)

the employees may be required to work. ORS 279B.235(2); 279C.520(2)

All sums due the State Unemployment Compensation Fund from the Contractor or any
Subcontractor in connection with the performance of the contract shall be promptly so paid.
ORS 701.430

The contract may be canceled at the election of City for any willful failure on the part of
Contractor to faithfully perform the contract according to its terms.

Contractor certifies compliance with all applicable Oregon tax laws, in accordance with ORS
305.385.

Contractor certifies that it has not discriminated against minorities, women, service-disabled
veterans, or emerging small business or disadvantaged business enterprises in obtaining any
required subcontractors. ORS 279A.110

As used in this section, “nonresident contractor’ means a contractor that has not paid
unemployment taxes or income taxes in the state of Oregon during the 12 calendar months
immediately preceding submission of the bid for the contract, does not have a business address
in this state, and stated in the bid for the contract that it was not a “resident bidder” under ORS
279A.120. When a public contract is awarded to a nonresident contractor and the contract price
exceeds $10,000, the contractor shall promptly report to the Department of Revenue on forms
to be provided by the department the total contract price, terms of payment, length of contract
and such other information as the department may require before the bidder may receive final
payment on the public contract. ORS 279A.120
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EXHIBIT

Consultant of Record RFP and Consultant’s Proposal

PROFESSIONAL SERVICES AGREEMENT {rev. 2/2021)
Page 19 of 19



REQUEST FOR PROPOSALS
CIVIL ENGINEERING, INTEGRATION, AND OTHER RELATED PROFESSIONAL SERVICES

Envelope(s) shall be sealed and marked with REQUEST FOR PROPOSALS, CIVIL ENGINEERING,
INTEGRATION, AND OTHER RELATED PROFESSIONAL SERVICES. Respondents must submit one (1)
original and three (3) complete hard copies of their proposal and one (1) pdf copy on CD/USB. Proposal
must be received by the City by the proposal deadline. Late proposals will not be considered. There will

be no formal bid opening.

DEADLINE FOR RECEIPT OF PROPOSAL: December 15, 2020 by 5:00 P.M.

SUBMIT MAILED PROPOSAL TO:

DELIVER PROPOSAL TO:

INFORMATION CONTACT:

Chris Janigo, PE

Acting City Engineer
City of Newport

169 SW Coast Highway
Newport, OR 97365

Public Works Counter
Newport City Hall

169 SW Coast Highway
Newport, OR 97365

Chris Janigo, PE
{541) 574-3376
c.janigo @ newportoregon.gov

This request for proposal may be cancelled or any or all proposals may be rejected for failure to comply
with procedures or requirements or if the City determines it is in the public interest to do so.

Request for Proposals
Consultant of Record
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CITY OF NEWPORT PROFESSIONAL SERVICES

[Publish at least once in one newspaper of general circulation, at least 14 days before closing date,
and in as many other issues/publications as the City desires. City Rule 137-0488-0220(2)]

CITY OF NEWPORT, OR
REQUEST FOR PROPOSALS FOR
CIVIL ENGINEERING, GEOTECHNICAL, STRUCTURAL, ARCHITECTURE, AND OTHER RELATED
PROFESSIONAL SERVICES

Pursuant to City Rule 137-048-0220, the City of Newport (City) is conducting a formal qualification-based
selection procedure to select qualified firms or individuals to provide professional engineering services.
The full Request for Proposals may be obtained from orpin.oregon.gov or contact:

LeAnn Prchal, Administrative Assistant
City of Newport

169 SW Coast Highway

Newport, OR 97365

Telephone: 541-574-3366

Email: |.prchal@newportoregon.gov

Proposals will be received by the City until closing, 5:00 pm, December 15, 2020. Responses received
after this time will be rejected as non-responsive. Proposers shall submit proposals in a sealed
envelope, plainly marked “REQUEST FOR PROPOSALS, CIVIL ENGINEERING, GEOTECHNICAL,
STRUCTURAL, ARCHITECTURE, AND OTHER RELATED PROFESSIONAL SERVICES” to the Public Works
Director’s Office at the below address. Faxed and emailed proposals will be rejected as non-responsive.

Chris Janigo. PE

Acting City Engineer
City of Newport

169 SW Coast Highway
Newport, OR 97365

This request for proposal may be cancelled or any or all proposals may be rejected for failure to comply
with procedures or requirements or if the City determines it is in the public interest to do so.
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CITY OF NEWPORT PROFESSIONAL SERVICES

SECTION 1 - INTRODUCTION
1.1 Introduction

The City of Newport (City}, Oregon is located on the central Oregon Coast at the mouth of the Yaquina
River. The City has approximately 10,200 permanent residents and many vacation properties and
seasonal visitors. In addition, the City of Newport hosts a significant commercial industrial base
including: the largest fishing fleet on the Oregon coast, numerous fish processing facilities, the Rogue
Brewery, a large marine research community including the NOAA Pacific Fleet Headquarters, Hatfield
Marine Science Center, OMSI Camp Gray, and the Oregon Coast Aquarium. Additional information about
the community can be obtained on the City of Newport’s webpage: http://www.newportoregon.gov
and at the City of Newport Chamber of Commerce webpage: http://www.newportchamber.org/ .

The City owns and operates a number of public facilities including the following:

1. 5 MGD water treatment plant and distribution system including 6 water booster stations, 7
water storage tanks, and a raw water reservoir system of 2 reservoirs/dams impounding
approximately 1,200 AC-FT

5 MGD wastewater treatment plant and collection system including 26 pump stations
Transportation system including roadways, sidewalks, bridges, trails, etc.

Storm water system including catch basins, culverts, outfalls, etc.

Municipal airport

Recreation Center and Aquatic Center

Performing Arts and Visual Arts Centers

City Hall

00; > OY LA B W) R

The City requires the services of professional consulting services to assist in the execution of the Capital
Improvement Plan in a variety of disciplines. For the past 5 years the City has retained several
consulting firms as Consultants of Record (COR) specializing in specific disciplines. The City intends to
modify its pool of approximately 8 qualified consultants to perform general professional civil
engineering, geotechnical, structural, architecture, and other related professional services primarily in
water treatment and distribution, wastewater collection, street and storm sewer improvements, bridges
and building renovations. The actual number of firms selected will depend upon the qualifications of
those responding to this RFP. There are several specialty discipline contracts awarded through previous
qualification-based selection RFP’s including grant consulting and dam seismic analysis and design that
the City intends to maintain.

The City plans to undertake a number of projects in the next several years and wishes to work with
consultants of record to perform work under a price agreement. Services will be provided under
renewable contracts with an initial contract period of three (3) years with up to a maximum of two (2)
additional one (1) year renewal periods. Under these contracts, work will be assigned on a project-by-
project basis. This process will provide the City with another mechanism to procure professional
services. It is anticipated this method of procurement may be used to assist in handling peak workloads
in the design and construction of Capital Improvement Program (CIP) projects as well as other
unanticipated projects. Additionally, these services may be used to provide technical expertise not
possessed by City staff as needed for various assignments. It is also expected that other City
Departments will use these contracts on a limited basis as approved by the Contract Administrator.
There are no predetermined, known project assighments at the time of the RFP.
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CITY OF NEWPORT PROFESSIONAL SERVICES

1.2 Process Description
The first step in the selection process is this request for proposals (RFP).

Second is the submission of proposals by consulting firms who wish to, and are capable of, performing
the professional services the City needs. A proposing consultant may seek to be considered for one,
several, or all project areas discussed in this RFP (See Section 2).

Third, a City selection committee wiil review and rank the proposals. The committee may interview any
number of proposers if it determines that interviews would assist the decision-making process.

The final step in the RFP process is completion of price agreements with one or more engineering
consultants. The City anticipates that the price agreements will be for three years, with the possibility of
two additional one-year extensions. Once a price agreement is entered into with a consultant, the City
may, consistent with the price agreement, contract with the consultant of record directly without
further competitive processes. The price agreements may include a formula for price adjustments on an
annual basis {1.5).

The intent of this RFP is to pre-qualify a group of professional service firms as resources the City, at its
sole discretion, can select from to provide general civil, structural, geotechnical, and design services for
typical public works infrastructure and facility projects. Projects can range from very small utility
projects to projects with a multi-million-dollar construction value for utility, street, or building
improvement. Therefore, the City will consider small and large firms for these contracts.

The City also reserves the right to use other means of procurement {such as individual formal RFP’s) at
its sole discretion {1.3).

1.3 Qualification Based Selection (QBS)
The City, via this competitive RFP process, intends to revise the current consultants named as the
Consultants of Record {COR). The City, at its sole preference and in accordance with City procurement

rules, may, based on evaluation results, select more, or fewer proposers, from the number of proposals
submitted.

Each team working on City projects shall have an Oregon licensed professional in the COR contract area
responsible for reviewing and finalizing project material.

14 No Guarantee

There will be no guarantee as to the amount of work or size of any project assignment, if any, that a COR
may be given under these contracts.

1.5 Rates and Fees
Finalized contracts will include set hourly rate and fee schedules for the term of the contract set by each

firm following successful consultant selection. Rates may be increased as approved by the City, for each
annual contract renewal, at a rate no greater than the inflationary rate for the preceding contract year
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CITY OF NEWPORT PROFESSIONAL SERVICES

{July 1 to June 30} as calculated by the Consumer Price Index for the Portland area for Urban Wage
Earners as published by the U.S. Department of Labor, Bureau of Labor Statistics. Firms must request
increases at the time of contract renewal for next fiscal year.

SECTION 2 - SCOPE OF SERVICES

2.1 Project Assignment Process

The CORs shall provide professional services on a task order basis and for a “not to exceed” fee based on
fee schedule. The City makes no guarantee as to the volume of work, if any, that will be assigned in any
given contract year. Each project assignment will consist of a specific scope of services; however,
services shall include, but not be limited to, the general scope as shown in subsection 2.5.

22 Project Assignment
City will negotiate all project assignments.

e If the estimated fee of an individual project assignment is under $100,000, the project
assignment may be by direct appointment to one of the qualified CORs. The City, as its choses,
may directly appoint the COR most qualified and the best fit for the individual project
assignment.

e |[f the estimated fee of an individual project assignment is between $100,000 and $250,000, the
project assignment shall be made using an informal or formal RFP process, where an informal
RFP shall be issued to at least three (3) qualified CORs established by this RFP. However, if less
than three (3) qualified CORs are established by this RFP process, the informal RFP shall be
issued to all CORs.

o If the estimated fee of an individual project assignment is more than $250,000, up to
$1,000,000, the project assignment shall be made using an informal or formal RFP process,
where an informal RFP shali be issued to at least five (5) qualified CORs established by this RFP.
However, if less than five (5) qualified CORs are established by this RFP process, the informal
RFP shall be issued to all CORs.

¢ If the estimated fee of an individual project assignment is 51,000,000 or more, the project
assignment shall be made using another formal RFP process, including advertisement of the RFP.

The City expressly reserves the right to:
1. Assign any work to any proposer that it enters into an agreement with, based on the City’s
discretionary determination as to which contractor is best suited for the particular work,

considering capability, capacity and price.

2. Solicit professional services with a formal RFP for a major project, such as a water treatment
plant.

2.3 Key Staff

The COR shall designate a key staff person to be the City’s primary contact for the duration of the
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contract. Substitution of these persons shall be by written request and subsequent approval by the City.
The City expects CORs to strive to maintain the same project managers and key team members through
the duration of the Contract.

2.4 Sub-Consultants

Because of the diverse and complex nature of potential project assignments, utilization of sub-
consultants on the project team may be expected. Sub-consuitants shall be approved by the City prior to
execution of a task order for a project assignment. Contracted CORs will be responsible for coordinating
all work with project team sub-consultants with minimal involvement from the City.

2.5 General Scope

Services under this contract shall consist of general civil engineering, structural, geotechnical, and
architecture services, including but not limited to, preliminary reports, project development, design
surveys, preliminary and/or final design, preparation of environmental permitting compliance
documentation and coordination of environmental project requirements with other consultants,
preparation of bid documents, bid and award assistance and construction services for typical CIP
projects, including disciplinary categories such as water, sewer, storm water, streets, pump stations, lift
stations, reservoirs, buildings, and water and wastewater treatment facility improvements. Services may
also include project management, construction management, construction administration, inspection
services, construction staking, general consultation, analysis, studies, alternatives review, calculations,
report writing, and quality control review of design and bid documents done by City staff or other
consultants. If a sub-consultant is necessary to perform any of these services, then the sub-consultant
qualifications and rates shall be made a part of the proposal submitted with each individual project.
Additionally, if a multi-disciplinary civil firm has other capabilities including but not limited to survey,
geotechnical, architecture, traffic, structural and electrical engineering, these services may be utilized.

2.6 Professional Standards

Each COR selected shall be expected to meet or exceed the standards of professional quality for the
consultant’s profession and certain minimum standards for professionalism, customer service, and
quality control. These standards include, but are not limited to, the following:

e Completeness, clarity, and accuracy of delivered materials, such as plans, specifications, and
reports. All designs, materials and specifications shall fully comply with pertinent federal, state
and agency applicable standards and requirements. Delivered materials which, in the opinion of
the City’s Project Manager, have not been reviewed or checked properly, will be returned
without further review.

* Accuracy of estimates and calculations. Formulas used, and the basis for each calculation, shall
be clearly stated.

* Adherence to project schedules. Schedules shall remain in force, unless the project scope
changes or the City revises the schedule in writing.

All delivered materials shall be fully compatible with the City’s current software programs.
Assigned Project Managers and Project team members shall have experience with the type and
scope of project being proposed. It will not be acceptable for a COR to assign staff who are not
experienced with the particular type of project being proposed.
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¢ Timely response to RFls, staking requests, and other construction issues.
Constructability of details and other drawings.
Completeness of responses to the City’s review comments. Example; Red lined plans shall be
returned with all comments either checked off or addressed.

e Alternatives analyses are thoroughly and logically performed and presented. Alternatives
analyses which are not comprehensive and thorough will not be accepted.

The above need not be addressed in the proposal. They are provided to clearly communicate the City’s
expectations of COR’s performance.

2.7 Performance Appraisals

The City may appraise each COR on a yearly basis as to their prior year’s performance. This Performance
Appraisal may include the specific items mentioned in subsection 2.6, as well as general items, such as:

Qualifications, experience, and skills of staff assigned to projects
Timeliness

Quality Control

Verbal and Written Communications

Project approach yielding best Cost Control

Responsiveness to Issues and Requests

Public Interaction

Ability to Propose and Evaluate Alternatives

SECTION 3 - RFP PROCESS
3.1 RFP Schedule

The approximate schedule for the RFP is as follows:

Advertisement Of RFP ..........c.ocvmiervorrissnersnemsennns November 18, 2020
RFP Available online...........cccecvvuereercrcsnnrnieerioens November 18, 2020
Proposals due..........c.cooeeieeeieinsninnnnnenssninsinsssenes December 15, 2020
Execution of Retainer Agreements.........c..cecuenne. January 15, 2021

3.2 Reimbursement

All costs for preparing proposals, attending interviews (if applicable), and other efforts in pursuit of this
RFP are the proposer’s responsibility.

3.3 Further information
Additional information may be obtained from:

Chris Janigo, PE
Acting City Engineer
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City of Newport
169 SW Coast Hwy
Newport, OR 97365
(541) 574-3376
(541) 265-3301 fax

c.hjianigo@newportoregon.gov

3.4 Proposal Withdrawal

Any proposer may withdraw its proposal prior to the final deadline for submission by providing the City
with a written request stating the desire to withdraw. Withdrawal of a proposal will not prejudice the
right of a firm to file a new proposai before the deadline.

3.5 Rejection or Acceptance of Proposals

The City expressly reserves the right to reject any or all proposals.

Publishing this RFP does not commit the City to any contract, project award, or financial obligation to
any of the respondents. The City reserves the right to use whatever means it considers appropriate and
prudent when determining which firms are offered projects.

3.6 Protests

Protests are subject to and must comply with the City’s Public Contracting Rules available on the City’s
webpage at http://www.newportoregon.gov/dept/adm/documents/PublicContractingRules-2012.pdf

3.7 Public Records

Any information submitted through this RFP process shall be a public record. However, during the
evaluation period, the proposals shall be considered as confidential information. If any proposal
contains information that is considered a trade secret under ORS 192.501(2}, each sheet containing
proprietary information should be marked as follows:

“This data constitutes a trade secret and shall not be disclosed except in accordance with Oregon Public
Records Law, ORS Chapter 192"

The City accepts no liability for the inadvertent or unavoidable release of any confidential information
submitted, and claims arising out of any public record request for such information shall be at the
consultant’s expense.

Identifying the proposal in whole as a trade secret is not acceptable. Failure to identify a portion of the
proposal as a trade secret shall be deemed a waiver of any future claim of that information as a trade
secret.

3.8 Tax ID Numbers

Proposers must provide their Federal and State of Oregon Taxpayer ID Number.
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3.9 Recycled Products Statement

In accordance with ORS 279 A.125, respondents shall use recyclable products to the maximum extent
economically feasible in the performance of the contract work under this RFP.

3.10 Local/State/Federal Requirements

The selected proposer(s) shall comply with all federal, state and local laws, regulations, executive orders
and ordinances applicable to the work under this contract, including, without limitation, the provisions
of ORS 279 A, B & C. In addition, the proposers agree to comply with: (1) Title VI of the Civil Rights Act of
1964; (ii) Section V of the Rehabilitation Act of 1973; (iii) the Americans with Disabilities Act of 1991 and
ORS 659.425; (iv) all regulations and administrative rules established pursuant to the foregoing laws;
and (v) all other applicable requirements of federal and state civil rights and rehabilitation statutes,
rules, and regulations. Proposer is subject to the Oregon Worker’s Compensation Law and shall comply
with ORS 656.017, which requires the provision of Worker's Compensation coverage for all employees
working under any contract resulting from this RFP. The City of Newport’s programs, services,
employment opportunities and volunteer positions are open to all persons without regard to race,
religion, color, national origin, sex, age, marital status, disability or political affiliation.

SECTION 4 — PROPOSAL CONTENT REQUIREMENTS
4.1 Length and Format of Proposal

The City is imposing a page ten (10) page limit on proposals, not including a one- to two--page
introduction letter. The City is not interested in boilerplate information or company brochures. All firms
responding to this RFP are directed to provide relevant information that will be useful to the selection
committee.

Proposals should include the information described in this section. Additional information may be
provided only if it is relevant, if it provides special insight or information about a proposer’s capabilities,
and fits within the ten-page proposal limit.

Proposals should be prepared economically and simply. No consideration will be given to special
bindings, color displays, promotional materials, etc. Emphasis should be on completeness, relevance,
and clarity of content,

4.2 Proposal Requirements

The proposal should describe the proposer’s qualifications, abilities, resources, performance examples,
and other information related to the proposer’s declared area(s) of expertise. Each proposal should
include the following basic components and information:

e A brief description of the proposer’s professional experience, including public infrastructure
project involvement and regulatory agency interactions.

* The specific engineering, geotechnical, or architecture disciplines for which the proposer wishes
to be considered.
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4.3

A description of the proposer’s capability in providing the professional service(s) for the
aforementioned disciplines

A list of the key professionals with resumes including highlighted projects and their role, who
will provide services in each discipline category listed in the proposal, and Oregon licensing
information.

The name and contact information for the primary contact person and team leaders and/or
project managers.

Other information that may assist the City in making its selection of qualified professionals.

A fee schedule (list of hourly rates). List each member or classification and their normal billing
rates. Indicate the dates for which the indicated rate schedule will be effective and describe how
rate adjustments are to occur. Rate adjustments shall not be made more frequently than
annually,

A statement confirming the proposer agrees to abide by the conditions of the City’s Professional
Services agreement attached to this RFP as Attachment A.

A statement verifying that the proposer has the ability to provide insurance coverage as follows:

A

Commercial General Liability Insurance - Comprehensive General Liability Insurance covering
Bodily Injury and Property Damage on an “occurrence” form with policy limits of at least per
occurrence. This coverage shall include Contractual Liability insurance for the indemnity
provided under this Agreement in an amount of $2,000,000.

Professional Liability - Professional Liability Insurance covering any damages caused by an
error, omission or any negligent acts. Combined single limit per claim shall not be less than
$1,300,000, or the equivalent. Annual aggregate limit shall not be less than $2,000,000 and
filed on a “claims-made” form.

Commercial Automobile Insurance - Commercial Automobile Liability coverage on an
“occurrence” form including coverage for all owned, hired, and non-owned vehicles. The
Combined Single Limit per occurrence shall nat be less than $1,300,000.

Workers’ Compensation Insurance - The Consultant, its subcontractors, if any, and all
employers providing work, labor or materials under this Agreement are subject employers
under the Oregon Workers’ Compensation Law and shall comply with ORS 656.017, which
requires them to provide workers’ compensation coverage that satisfies Oregon law for all
their subject workers. Out-of-state employers must provide Oregon workers’ compensation
coverage for their workers who work at a single location within Oregon for more than 30 days
in a calendar year, Consultants who perform work without the assistance or labor of any
employee need not obtain such coverage.

Specific Proposal Sections and Requirements

4.3.1 Introductory Letter (10 points)

Each proposal shall include an introductory or cover letter. The consultant may use this section
to introduce the proposal and the key provisions of the submittal.

The introductory letter shall include, but not be limited to the following information:

s The name of the firm
e Signature, printed name, and title of a company officer who is authorized to represent
the firm.
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Address, phone, emall, and other contact information for the firm.
Federal and state tax ID numbers.

s The following statement: “The consuftant accepts all the terms and conditions contained
in the Request for Proposals and that this proposal shall be considered valid for 120 days
after the submission deadline.”

¢ The following statement: “Afl materiais and documents acguired or produced by the
consultant in conjunction with a resulting contract shall be delivered to and become
property of the City of Newport without restriction or fimitation of their future use.”
Please note the requirements pertaining to confidential information in section 3.7 of
this RFP.

4.3.2 Understanding and Approach (30 Points)

The Understanding and Approach section is designed to communicate Proposer’s preparation
and expertise in each discipline category they declare. Include descriptions of Proposer's
knowledge as it relates to each discipline category in a general sense. Any knowledge or
information specific to Newport should be summarized. Proposer should also describe his
team’s experience performing similar tasks and the chief issues considered in the work.

Proposer should illustrate an understanding of common approaches and techniques for each
discipline category. It is important that the proposer demonstrate an ability to synthesize
technical information and communicate this information in verbal, written or graphic form,

Proposer should outline the approach to an example or specific project and how key issues were
or would be identified and addressed. Summary should include a brief description of major
tasks to be completed as well as resources proposed to complete each task.

Potential elements to this section include:

e Proposer’s overall approach to one example project from the declared category(s).

e A general work plan that describes how the proposer will organize and conduct a task.
Identify critical milestones and major phases for a particular activity.

e Adescription of the proposer’s approach to and methodology of managing workload,
coordination, sequencing and control of resources, and how projects will be tracked and
kept on schedule.

¢ A description of how the project team will interact with City staff and what level of
support will be anticipated or expected from the City.

e Adescription of Proposer’s process for managing scope, schedule, and budget issues.

This list should not be considered complete and the consultant should include other aspects
Proposer considers important.

4.3.3 Key Personnel Qualifications {30 Points)
Proposal should include information on key personnel who will be assigned to City projects.

Relevant information for individuals should include education, training, experience, certification,
and demonstrated excellence in their particular field.
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Potential areas that should be addressed in the proposal with regard to personnel include:

An organizational chart listing all key people and illustrating the lines of communication.

s Alist of the project principal, project managers, discipline leads, key staff, and sub-
consultants to be utilized to provide services, and a list of their typical duties.

¢ Qualifications, registrations, certifications, and relevant individual experience of key
personnel, including sub-consultants.,

e Alist of each project manager’s experience with managing interdisciplinary teams and
working with public agencies on public infrastructure projects. Include pertinent project
examples and role of the individual in each project.

* Adescription of the proposer’s ability to deliver projects on time and within budget.

4.3.4 Consuitant Team References and Past Performance (30 Points)

Provide a project history for all relevant project categories where the project team has
completed similar or related work.

The response information for this section may include the following:

e Description of similar projects, by name, scope, location, and date, performed within
the last 5 years which best characterize work quality and the capabilities of the
Proposer. Detail the type of work that was done that supports the proposition that the
team is capable of performing simitar work.

* A public agency client list including contact names and phone numbers for projects
undertaken in the last five years or the last 10 clients, whichever is least.

e A description of specific experience understanding design and construction oversight of
relevant projects.

¢ A description of the Proposer’s ability to deliver projects on time and within budget.

The Proposer’s past performance on City projects will also be considered in this scoring section,
if applicable.

4.3.5 Fee Schedule (Pass/Fail)

Provide a fee schedule outlining a list of the commonly recommended key personnel, staff
categories, individuals, or sub-consultants making up the project team. Include a forecasted
2021 listing of individual billing rates that would be used for the 2021 calendar year.

4.3.6 Support information (No points)

The proposer may provide supporting material that it believes will assist the Selection

Committee in the decision process. Only relevant information should be submitted. Items that
may be included in the Appendix as support material include:

s Graphs and figures.
e Additional resumes beyond key staff.
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e Additional references.
e Project photos.
* Insurance certificate.

If the consultant does not wish to include support information in the Appendix, please include a
page indicating that “No additional support material has been provided.”

4.4 Summary of Selection Criteria

This section shall summarize the selection criteria that will be used for selecting those entities that the
City will contract with. The table below summarizes the criteria that will be utilized:

Content and Evaluation Criteria Maximum Score
Possible
Introduction Letter (4.3.1) 10
Project Category(s) — Understanding and Approach {4.3.2) 30
Key Personnel Qualifications (4.3.3) 30
Consultant Team References and Past Performance (4.3.4) 30
Fee Schedule {4.3.5) Pass/Fail
Support Information (4.3.6) No points
Total 100
Request for Proposals Page 14 of 31
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DRAFT CONSULTANT OF RECORD PROFESSIONAL SERVICES AGREEMENT
<CONTRACT NAME>

THIS AGREEMENT is between the City of Newport, an Oregon municipal corporation (City), and
, a <STATE> corporation, which is registered to practice <DISCIPLINE> in the State of
Oregon (Consultant).

RECITALS

A, Pursuant to City Rule 137-048-0220, the City of Newport {City) solicited proposals for professional
Consulting services to assist the City in

B. After reviewing all proposals, the City has selected {Consultant) as a Consultant
of Record to provide the proposed services.

C. Consultant is willing and qualified to perform such services.
TERMS OF AGREEMENT
1, Consultant's Scope of Services

Consultant shall perform professional Consulting services related to
The City is free to utilize other Consultants or consultants as it deems appropriate.

2. Effective Date and Duration

This agreement is effective on execution by both parties and shall expire, unless otherwise terminated or
extended, after three years. The parties may extend the term by mutual agreement.

3. Consultant's Fee and Schedules
A. Fee

Fees for services under this Agreement shall be based on time and materials and pursuant to the
rates shown in Exhibit A, up to a maximum amount payable of $ . Consultant may
increase the rates shown in Exhibit A on an annual basis, subject to the written approval of the
City. Consultant will alert the City when Consultant is increasing its fees. Consultant will bill for
progress payments on a monthly basis. In order to determine the maximum monetary limit for
each task, Consultant will submit a schedule and a labor hour estimate based on the rates shown
in Exhibit A. Consultant will invoice monthly progress payments based on actual time worked on
the project. The maximum monetary limit will not be exceeded without prior written approval by
the City. Projects partially compieted may be paid for in proportion to the degree of completion.

Consultant will be reimbursed for direct charges such as the cost of printing, postage, delivery
services, and sub-consultant fees. Unless specifically noted in the Task Order, direct charges will
be billed at cost without any markup. Office expenses such as computer cost, telephone calls, and
overhead expenses are incidental and are included in the hourly rates shown in Exhibit A.
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B. Payment Schedule for Basic Fee

Payments shall be made within 30 days of receipt of monthly billings based on the work
completed. Payment by the City shall release the City from any further obligation for payment to
the Consultant for service or services performed or expenses incurred as of the date of the
statement of services. Payment shall be made only for work actually completed as of the date of
invoice. Payment shall not be considered acceptance or approval of any work or waiver of any
defects therein.

C. Payment for Contingency Tasks

When agreed to in writing by the City, the Consultant shall provide services described as
Contingency Tasks in a Task Order.

D. Certified Cost Records

Consultant shall furnish certified cost records for all billings to substantiate all charges.
Consultant’s accounts shall be subject to audit by the City. Consultant shall submit billings in a
form satisfactory to the City. At a minimum, each billing shall identify the Task Order under such
work is performed, work completed during the billing period, percentage of work completed to
date, and percentage of budget used to date for each task.

E. Identification
Consultant shall furnish to the City its employer identification number.,
F. Payment — General

1) Consultant shall pay to the Department of Revenue all sums withheld from
employees pursuant to ORS 316.167.

2) Consultant shall pay employees at least time and a half pay for all overtime
worked in excess of 40 hours in any one week except for individuals under the
contract who are excluded under ORS 653.010 to 653.261 or under 29 USC
sections 201 toe 209 from receiving overtime. Any subcontractors utilized by
Consultant under this Agreement will be paid according to the then prevailing
wage.

3) Consultant shall promptly, as due, make payment to any person, co-partnership,
association or corporation, furnishing medical, surgical and hospital care or other
needed care and attention incident to sickness or injury to the employees of
Consultant or all sums which Consultant agrees to pay for such services and all
moneys and sums which Consultant collected or deducted from the wages of
employees pursuant to any law, contract or agreement for the purpose of
providing or paying for such service.

4) Consultant shall make payments promptly, as due, to all persons supplying
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services or materials for work covered under this contract. Consultant shall not
permit any lien or claim to be filed or prosecuted against the City on any account
of any service or materials furnished.

If Consultant fails, neglects or refuses to make prompt payment of any claim for
labor, materials, or services furnished to Consultant, sub-consultant or
subcontractor by any person as such claim becomes due, City may pay such claim
and charge the amount of the payment against funds due or to become due to
the Consultant. The payment of the claim in this manner shall not relieve
Consultant or its surety from obligation with respect to any unpaid claims.

G. Schedule

Consultant shall provide services under this Agreement in accordance with the Project Schedule.

4. Ownership of Plans and Documents: Records; Confidentiality
A. Definitions. As used in this Agreement, the following terms have the meanings set forth
below:
1) Consultant Intellectual Property means any intellectual property owned by

2)

3)

Consultant and developed independently from this Agreement that is applicable
to the Services or included in the Work Product.

Third Party Intellectual Property means any intellectual property owned by
parties other than City or Consultant that is applicable to the Services or included
in the Work Product.

Work Product means the Services Consuitant delivers or is required to deliver to
City under this Agreement. Work Product includes every invention, discovery,
work of authorship, trade secret or other tangible or intangible item and all
intellectual property rights therein, and all copies of plans, specifications, reports
and other materials, whether completed, partially completed or in draft form.

B. Work Product

1)

Request for Proposals
Consultant of Record

Except as provided elsewhere in this Agreement, all Work Product created by
Consultant pursuant to this Agreement, including derivative works and
compilations, and whether or not such Work Product is considered a “work made
for hire” or an employment to invent, shall be the exclusive property of City. City
and Consultant agree that such original works of authorship are “work made for
hire” of which City is the author within the meaning of the United States
Copyright Act. To the extent that City is not the owner of the intellectual property
rights in such Work Product, Consultant hereby irrevocably assigns to City any and
all of its rights, title, and interest in all original Work Product created pursuant to
this Agreement, whether arising from copyright, patent, trademark, trade secret,
or any other state or federal intellectual property law or doctrine. Upon City’s
reasonable request, Consultant shall execute such further documents and
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7)
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instruments necessary to fully vest such rights in City. Consultant forever waives
any and all rights relating to original Work Product created pursuant to this
Agreement, including without limitation, any and all rights arising under 17 USC
§106A or any other rights of identification of authorship or rights of approval,
restriction or limitation on use or subsequent modifications.

In the event Consultant Intellectual Property is necessary for the use of any Work
Product, Consultant hereby grants to City an irrevocable, non-exclusive, non-
transferable, perpetual, royalty-free license toc use Consultant Intellectual
Property, including the right of City to authorize contractors, Consultants and
others to use Consultant Intellectual Property, for the purposes described in this
Agreement,

In the event Third Party Intellectual Property is necessary for the use of any Work
Product, Consultant shall secure on City’s behalf and in the name of City, an
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to
use the Third Party Intellectual Property, including the right of City to authorize
contractors, Consultants and others to use the Third Party Intellectual Property,
for the purposes described in this Contract.

In the event Work Product created by Consultant under this Agreement is a
derivative work based on Consultant Intellectual Property or is a compilation that
includes Consultant Intellectual Property, Consultant hereby grants to City an
irrevocable, non-exclusive, non-transferable, perpetual, royalty-free license to
use the pre-existing elements of Consultant intellectual Property employed in the
Work Product, including the right of City to authorize contractors, Consultants
and others to use the pre-existing elements of Consuitant Intellectual Property
employed in a Work Product, for the purposes described in this Agreement.

In the event Work Product created by Consultant under this Agreement is a
derivative work based on Third Party Intellectual Property, or a compilation that
includes Third Party Intellectual Property, Consultant shall secure on City’s behalf
and in the name of City an irrevocable, non-exclusive, non-transferable,
perpetual, royalty-free license to use the pre-existing elements of the Third Party
Intellectual Property, including the right to authorize contractors, Consultants
and others to use the pre-existing elements of the Third Party Intellectual
Property, for the purposes described in this Agreement.

To the extent permitted by the Oregon Constitution and by the Oregon Tort
Claims Act, Consultant shall be indemnified and held harmless by City from
liability arising cut of re-use or alteration of the Work Product by City which was
not specifically contemplated and agreed to by the Parties in this Agreement.

Consultant may refer to the Work Product in its brochures or other literature that
Consultant utilizes for advertising purposes and, unless otherwise specified,
Consultant may use standard line drawings, specifications and calculations on
other, unrelated projects.

Page 18 of 31



ATTACHMENT A

C. Confidential Information

1)

2)

3)
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Consultant acknowledges that it or its employees, Sub-Consultants,
subcontractors or agents may, in the course of performing their responsibilities
under this Agreement, be exposed to or acquire information that is the
confidential information of City or City’s residents. Any and all information
provided by City and marked confidential, or identified as confidential in a
separate writing, that becomes available to Consultant or its employees, Sub-
Consultants, subcontractors or agents in the performance of this Agreement shall
be deemed to be confidential information of City {“Confidential Information”).
Any reports or other documents or items, including software, that result from
Consultant’s use of the Confidential Information and any Work Product that City
designates as confidential are deemed Confidential Information. Confidential
Information shall be deemed not to include information that: (a} is or becomes
(other than by disclosure by Consultant) publicly known; (b) is furnished by City
to others without restrictions similar to those imposed by this Agreement; (c} is
rightfully in Consultant’s possession without the obligation of nondisclosure prior
to the time of its disclosure under this Agreement; (d) is obtained from a source
other than City without the obligation of confidentiality; (e} is disclosed with the
written consent of City; or (f} is independently developed by employees or agents
of Consultant who can be shown to have had no access to the Confidential
information; or {g) is required to be disclosed by law, subpoena, or other court
order.,

Consultant agrees to hold Confidential Information in strict confidence, using at
least the same degree of care that Consultant uses in maintaining the
confidentiality of its own confidential information, and not to copy, reproduce,
sell, assign, license, market, transfer or otherwise dispose of, give, or disclose
Confidential Infermation to third parties or use Confidential Information for any
purposes whatsoever other than the provision of Services to City under this
Agreement, and to advise each of its employees, Sub-Consultants, subcontractors
and agents of their obligations to keep Confidential Information confidential.
Consultant shall use its best efforts to assist City in identifying and preventing any
unauthorized use or disclosure of any Confidential Information. Without limiting
the generality of the foregoing, Consultant shall advise City immediately in the
event Consultant learns or has reason to believe that any person who has had
access to Confidential Information has violated or intends to violate the terms of
this Agreement and Consultant will at its expense cooperate with City in seeking
injunctive or other equitable relief in the name of City or Consultant against any
such person. Consultant agrees that, except as directed by City, Consultant will
not at any time during or after the term of this Agreement disclose, directly or
indirectly, any Confidential Information to any person, except in accordance with
this Agreement, and that upon termination of this Agreement or at City’s request,
Consultant will turn over to City all documents, papers, and other matter in
Consultant's possession that embody Confidential Information.

Consultant acknowledges that breach of this Section 4, including disclosure of any
Confidential Information, will give rise to irreparable injury to City that is
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inadequately compensable in damages. Accordingly, City may seek and obtain
injunctive relief against the breach or threatened breach of this Section 4, in
addition to any other legal remedies that may be available. Consultant
acknowledges and agrees that the covenants contained herein are necessary for
the protection of the legitimate business interests of City and are reasonable in
scope and content.

5. Assignment/Delegation

Neither party shall assign or transfer any interest in or duty under this Agreement without the written
consent of the other. If City agrees to assignment of tasks to a subcontractor, Consultant shall be fully
responsible for the acts or omissions of any subcontractors. Any approval of a subcontractor does not
create a contractual relationship between the subcontractor and City.

6. Consuitant is Independent Contractor

A.

E.

The City’s project director, or designee, shall be responsible for determining whether
Consultant’s work product is satisfactory and consistent with this Agreement, but
Consultant is not subject to the direction and control of the City. Consultant shall be an
independent contractor for all purposes and shall not be entitled to compensation other
than the compensation provided for under Section 3 of this Agreement. The City’s
acceptance of the work product as satisfactory does not relieve the Consultant from
responsibility for any errors in the work product.

Consultant is an independent contractor and not an employee of City. Consultant
acknowledges Consultant’s status as an independent contractor and acknowledges that
Consultant is not an employee of the City for purposes of workers compensation law,
public employee benefits law, or any other law. All persons retained by Consultant to
provide services under this Agreement are employees of Consultant and not of City.
Consultant acknowledges that it is not entitled to benefits of any kind to which a City
employee is entitled and that it shall be solely responsible for workers compensation
coverage for its employees and all other payments and taxes required by law.
Furthermore, in the event that Consultant is found by a court of law or an administrative
agency to be an employee of the City for any purpose, City shall be entitled to offset
compensation due, or to demand repayment of any amounts paid to Consultant under
the terms of the Agreement, to the full extent of any benefits or other remuneration
Consultant receives (from City or third party) as a result of the finding and to the full
extent of any payments that City is required to make as a result of the finding.

The Consultant represents that no employee of the City or any partnership or corporation
in which a City employee has an interest, has or will receive any remuneration of any
description from the Consultant, either directly or indirectly, in connection with the
letting or performance of this Agreement, except as specifically declared in writing.

Consultant and its employees, if any, are not active members of the Oregon Public
Employees Retirement System.

Consultant certifies that it currently has a City business license or will obtain one prior to
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delivering services under this Agreement.

Consultant is not an officer, employee, or agent of the City as those terms are used in ORS
30.265.

7. Indemnity

A.

The City has relied upon the professional ability and training of the Consultant as a
material inducement to enter into this Agreement. Consultant represents to the City that
the work under this Agreement will be performed in accordance with the professional
standards of skill and care ordinarily exercised by members of the <DISCIPLINE>
profession under similar conditions and circumstances as well as the requirements of
applicable federal, state and local laws, it being understood that acceptance of a
Consultant’s work by the City shall not operate as a waiver or release. Acceptance of
documents by City does not relieve Consultant of any responsibility for design
deficiencies, errors or omissions.

Consultant shall defend, hold harmless and indemnify the City, its officers, agents, and
employees from all claims, suits, or actions to the extent caused by the alleged negligent
or otherwise wrongful acts or omissions of Consultant or its subcontractors, sub-
Consultants, agents or employees under this Agreement. This indemnification does not
extend to indemnification for negligent or otherwise wrongful acts or omissions of the
City. If any aspect of this indemnity shall be found to be illegal or invalid for any reason
whatsoever, the illegality or invalidity shall not affect the validity of the remainder of this
indemnification.

Consultant shall save and hold harmless the City, its officers, agents, and employees from
all claims, suits, or actions and all expenses incidental to the investigation and defense
thereof, to the extent caused by the professional negligent acts, errors or omissions of
Consultant or its subcontractors, sub-Consultants, agents or employees in performance
of professional services under this Agreement. Any design work by Consultant that results
in a design of a facility that does not comply with applicable laws including accessibility
for persons with disabilities shall be considered a professionally negligent act, error or
omission.

As used in subsections B and C of this section, a claim for professional responsibility is a
claim made against the City in which the City’s alleged liability results directly or indirectly,
in whole or in part, from the quality of the professional services provided by Consultant,
regardless of the type of claim made against the City. A claim for other than professional
responsibility is a claim made against the City in which the City’s alleged liability results
from an act or omission by Consultant unrelated to the quality of professional services
provided by Consultant.

8. Insurance

Consultant and its subcontractors shall maintain insurance acceptable to City in full force and effect
throughout the term of this Agreement as detailed in this section. The insurance shall cover all risks arising
directly or indirectly out of Consultant's activities or work hereunder, including the operations of its
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subcontractors of any tier.

The policy or policies of insurance maintained by the Consultant and its subcontractors shall provide at
least the following limits and coverages:

A. Commercial General Liability Insurance

Comprehensive General Liability Insurance covering Bodily Injury and Property Damage on an
“occurrence” form with policy limits of at least per occurrence. This coverage shall include
Contractual Liability insurance for the indemnity provided under this Agreement in an amount of
$2,000,000.

B. Professional Liability

Professional Liability Insurance covering any damages caused by an error, omission or any
negligent acts. Combined single limit per claim shall not be less than $1,300,000, or the
equivalent. Annual aggregate limit shall not be less than $2,000,000 and filed on a “claims-made”
form.

C. Commercial Automobile Insurance

Commercial Automobile Liability coverage on an “occurrence” form including coverage for all
owned, hired, and non-owned vehicles. The Combined Single Limit per occurrence shall not be
less than $1,300,000.

D. Workers’ Compensation Insurance

The Consultant, its subcontractors, if any, and all employers providing work, labor or materials
under this Agreement are subject employers under the Oregon Workers’ Compensation Law and
shall comply with ORS 656.017, which requires them to provide workers’ compensation coverage
that satisfies Oregon law for all their subject workers. Qut-of-state employers must provide
Oregon workers’ compensation coverage for their workers who work at a single location within
Oregon for more than 30 days in a calendar year. Consultants who perform work without the
assistance or labor of any employee need not obtain such coverage.

E. Additional Insured Provision

The Commaercial General Liability Insurance Policy shall include the City its officers, directors, and
employees as additional insureds with respect to this Agreement. Coverage will be endorsed to
provide a per project aggregate.

F. Extended Reporting Coverage

If any of the liability insurance is arranged on a “claims made” basis, Extended Reporting coverage
will be required at the completion of this Agreement to a duration of 24 months or the maximum
time period the Consultant’s insurer will provide if less than 24 months. Consultant will be
responsible for furnishing certification of Extended Reporting coverage as described or
continuous “claims made” liability coverage for 24 months following Agreement completion.
Continuous “claims made” coverage will be acceptable in lieu of Extended Reporting coverage,
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provided its retroactive date is on or before the effective date of this Agreement. Coverage will
be endorsed to provide a per project aggregate.

G. Notice of Cancellation

There shall be no cancellation, material change, exhaustion of aggregate limits or intent not to
renew insurance coverage without 30 days’ written notice to the City. Any failure to comply with
this provision will not affect the insurance coverage provided to the City. The 30 days’ notice of
cancellation provision shall be physically endorsed on to the policy.

H. Insurance Carrier Rating

Coverage provided by the Consultant must be underwritten by an insurance company deemed
acceptable by the City. The City reserves the right to reject all or any insurance carrier(s) with an
unacceptable financial rating.

I Certificates of Insurance

As evidence of the insurance coverage required by the Agreement, the Consultant shall furnish a
Certificate of Insurance to the City. No Agreement shall be effected until the required certificates
have been received and approved by the City. The certificate will specify and document all
provisions within this Agreement. A renewal certificate will be sent to the address below ten days
pricr to coverage expiration.

3 Primary Coverage Clarification

The parties agree that Consultant’s coverage shall be primary to the extent permitted by law. The
parties further agree that other insurance maintained by the City is excess and not contributory
insurance with the insurance required in this section.

K. Copy of Policy or Certificate of Insurance

A cross-liability clause or separation of insureds clause will be included in the general liability
policy required by this Agreement. Consultant shall furnish City with at least 30-days written
notice of cancellation of, or any modification to, the required insurance coverages. A copy of each
insurance policy, certified as a true copy by an authorized representative of the issuing insurance
company, or at the discretion of City, in lieu thereof, a certificate in form satisfactory to City
certifying to the issuance of such insurance shall be forwarded to:

Chris Janigo, PE

Interim City Engineer
City of Newport

169 SW Coast Highway
Newport, Oregon 97365

Thirty days’ cancellation notice shall be provided City by certified mail to the name at the address
listed above in event of cancellation or non-renewal of the insurance. The procuring of the
required insurance shall not be construed to limit Consultant’s liability under this agreement. The
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insurance does not relieve Consultant’s obligation for the total amount of any damage, injury, or
loss caused by negligence or neglect connected with this Agreement.

9. Termination Without Cause

At any time and without cause, City shall have the right in its sole discretion, to terminate this Agreement
by giving notice to Consultant. If City terminates the Agreement pursuant to this section, Consultant shall
be entitled to payment for services provided prior to the termination date.

10. Termination with Cause

A.

11. Non-Waiver

City may terminate this Agreement effective upon delivery of written notice to
Consultant, or at such later date as may be established by City, under any of the following
conditions:

1)

2)

3)

if City funding from federal, state, local, or other sources is not obtained and
continued at levels sufficient to allow for the purchase of the indicated quantity
of services. This Agreement may be modified to accommodate a reduction in
funds.

If Federal or State regulations or guidelines are modified, changed, or interpreted
in such a way that the services are no longer allowable or appropriate for
purchase under this Agreement.

If any license or certificate required by law or regulation to be held by Consultant,
its subcontractors, agents, and employees to provide the services required by this
Agreement is for any reason denied, revoked, or not renewed.

Any termination of this agreement under paragraph (A) shall be without prejudice to any
obligations or liabilities of either party already accrued prior to such termination.

City, by written notice of default {including breach of Agreement) to Consultant, may
terminate this Agreement:

1)

2)

If Consultant fails to provide services called for by this Agreement within the time
specified, or

If Consultant fails to perform any of the other provisions of this Agreement, or
fails to pursue the work as to endanger performance of this Agreement in
accordance with its terms, and after receipt of written notice from City, fails to
correct such failures within ten days or such other period as City may authorize.

If City terminates this Agreement, it shall pay Consultant for all undisputed invoices
tendered for services provided prior to the date of termination.

Damages for breach of Agreement shall be those allowed by Oregon law, reasonable and
necessary attorney fees, and other costs of litigation at trial and upon appeal.
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The failure of City to insist upon or enforce strict performance by Consultant of any of the terms of this
Agreement or to exercise any rights hereunder, should not be construed as a waiver or relinquishment to
any extent of its rights to assert or rely upon such terms or rights on any future occasion.

12. Notice

All notices, bills and payments shail be made in writing and may be given by personal delivery, mail, or by
fax. Payments may be made by personal delivery, mail, or electronic transfer. The following addresses
shall be used to transmit notices, bills, payments, and other information:

IF TO CITY OF NEWPORT

Chris Janigo, PE

Interim City Engineer

City of Newport

169 SW Coast Highway
Newport, OR 97365
541-574-3366
C.janigo@newportoregon.gov

IF TO CONSULTANT:

The date of deposit in the mail shall be the notice date for first class mail. All other notices, bills and
payments shall be effective at the time of actual delivery. Changes may be made in the names and
addresses of the person to whom notices, bills and payments are to be given by giving written notice
pursuant to this paragraph.

13. Merger

This writing is intended both as a final expression of the Agreement between the parties with respect to
the included terms and as a complete and exclusive statement of the terms of the Agreement. No
modification of this Agreement shall be effective unless and until it is made in writing and signed by both
parties.

14. Force Majeure

Neither City nor Consultant shall be considered in default because of any delays in completion and
responsibilities hereunder due to causes beyond the control and without fault or negligence on the part
of the parties so disenabled, including but not restricted to, an act of God or of a public enemy, civil unrest,
volcano, earthquake, fire, flood, epidemic, quarantine restriction, area-wide strike, freight embargo,
unusually severe weather or delay of subcontractors or supplies due to such cause; provided that the
parties so disenabled shall within ten days from the beginning of such delay, notify the other party in
writing of the cause of delay and its probable extent. Such notification shall not be the basis for a claim
for additional compensation. Each party shall, however, make all reasonable efforts to remove or
eliminate such a cause of delay or default and shall, upon cessation of the cause, diligently pursue
performance of its obligation under the Agreement.
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15. Non-Discrimination

Consultant agrees to comply with all applicable requirements of federal and state statutes, rules, and
regulations. By way of example only, Consultant also shall comply with the Americans with Disabilities
Act of 1990, ORS 659.425, and all regulations and administrative rules established pursuant to those laws.

16. Errors

Consultant shall perform such additional work as may be necessary to correct errors in the work required
under this Agreement without undue delays and without additional cost.

17. Extra Work

Extra work or work on Contingency Tasks is not authorized unless the City authorizes the additional or
contingency work in writing. Failure of Consultant to secure written authorization for extra work shall
constitute a waiver of all right to adjustment in the Agreement price or Agreement time due to
unauthorized extra work and Consultant shall be entitled to no compensation for the performance of any
extra work not authorized in writing.

18. Governing Law

The Agreement is subject to Oregon law. Any action or suits involving any question arising under this
Agreement must be brought in the appropriate court in Lincoln County, Oregon.

19, Compliance with Applicable Law

Consultant shall comply with all federal, state, and local laws and ordinances applicable to the work under
this Agreement, including but not limited to those set forth in ORS 279A, B & C. While all required
contractual provisions are included in Exhibit B, Consultant shall be familiar with and responsible for
compliance with all other applicable provisions of the Oregon Public Contracting Code.

20, Conflict Between Terms

This instrument shall control in the event of any conflict between terms between this document and the
RFP and/or proposal.

21. Access to Records

City shall have access to the books, documents, papers and records of Consultant that are directly
pertinent to this Agreement for the purpose of making audit, examination, excerpts and transcripts.

22. Audit

Consuitant shall maintain records to assure conformance with the terms and conditions of this
Agreement, and to assure adequate performance and accurate expenditures within the Agreement
period. Consuitant agrees to permit 